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WHAT CONSTITUTES AN EXPRESS WAR- 
RANTY IN THE LAW OF SALES. 


‘THE purpose of this article is to consider what promises or 
ea the character or quality of 
the goods which are the subject of the sale. For the purpose of 
this discussion it is not material what obligations so created are 
collateral and what are part of the seller’s primary promise. The 
single object is to determine when the seller will be liable, not how 
his liability may be enforced, or whether it will survive acceptance 
of the goods. 

The law of warranty is older by a century than special assumpsit, 
and the action upon the case on a warranty was one of the bases 
upon which the law of assumpsit seems to have been built. The 
action on a warranty was regarded as an action of deceit, and the 
words “ warrantizando vendidit” seem to have been necessary to 
make a good count as the words “ super se assumpsit” later were 
in the action of assumpsit. The action on a warranty was thus con- 
ceived of at the outset as an action of tort.! 

This is, of course, also true of the action of assumpszt, but it was 
not long before assumpsit came to be regarded, as it is regarded to- 
day, as distinguished from tort and rather to be classed in its essential 
nature with covenant than with trespass on the case. But the right 
of action on a warranty was not regarded at once as similar in its 
nature to assumpsit. It was, indeed, not until 1778 that the first 
reported decision occurs of an action on a warranty brought in 
assumpsit, though from the language of the courts in that case it 


1 Ames, History of Assumpsit, 2 Harv. L. REV. 1, 8. 
2 Stuart v. Wilkins, 1 Dougl. 18. 


. 
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appears that the practice of declaring in assumpsit had been com- 
mon for some years before. It is probable that today most persons 

- instinctively think of a warranty as a contract or promise; but it is 
believed that the original character of the action cannot safely be 
lost sight of, and that the seller’s liability upon a warranty may 
sound in tort as well as in contract. In the early case of Chande- 
lor v. Lopus,! the court held that a declaration was insufficient 
after verdict which stated that the defendant affirmed a stone 
which he, as a goldsmith skilled in precious stones, sold to the 
plaintiff to be a bezoar-stone whereas it was not, and the court 
said: “the bare affirmation that it was a bezoar-stone, without 
warranting it to be so, is no cause of action; and although he knew 
it to be no bezoar-stone, it is not material, for every one in selling 
his wares will affirm that his wares are good, or the horse which 
he sells is sound; yet if he does not warrant them to be so, it is no 
cause of action.” It seems a fair inference from this language that 
the use of the word warrant was necessary in order to make the 
seller liable, or at least words importing a direct and _positive prom- 
ise on the _part_ of. the seller. This attitude of the law is in con- 
formity with the general unwillingness manifested by the early law 
to make any implication and to rely strictly on the exact form in 
which a transaction was put. 

Lord Holt, however, decided that an dliematien of title in the 
seller, though not known to be false, and though not put in the, 
form of a warranty or express promise, was ground for liability. 
It was easy to take the same step in regard to warranty of quality 


1 Cro. Jac. 4. 

2 Cross v. Gardner, 1 Show. 68 (1689); s. c. Carth. 90; s.c. 3 Mod. 261. In this 
case the declaration alleged that the defendant sold oxen to the plaintiff “and did 
falsely affirm them to be his own, whereas in truth they were the oxen of another man.” 
After verdict, it was moved in arrest of judgment that the declaration was not good 
because the plaintiff had not alleged that the defendant knew the oxen were not his 
own ; but, nevertheless, the plaintiff had his judgment. It was said that it might have 
been good upon demurrer, but after verdict was well enough. 

Medina v. Stoughton, 1 Lord Raym. 593; s. c. 1 Salk. 210 (1700). In this case the 
plaintiff declared that the defendant, being possessed of certain lottery tickets, sold 
them to the plaintiff, affirming them to be his own, whereas in truth they were not. 
The defendant pleaded that he bought them in good faith before the sale and so 
sold them in good faith. The plaintiff demurred, and Holt, C. J., said: “ The plea is 
ill, and the action well lies. Where a man is in possession of a thing, which is a 
color of title, an action will lie upon a bare affirmation that the goods sold are his own.” 
How far these decisions advanced beyond the earlier law is not perfectly clear, 
Furnis v. Leicester, Cro. Jac. 474; Anon., 1 Roll. Abr. 90, 91, fl. 5-8, but Lord Holt 
at least made clear what was doubtful before. 
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that had previously been taken in regard to warranty of title. And 
though there is a dearth of authority during the eighteenth cen- 
tury, it is probable from the cases about the beginning of the 
nineteenth century that an affirmation of quality inducing a sale 


had for some time been recognized as rendering the seller liable as 


a_warrantor. The gist of the action was the affirmation of the 
seller inducing the sale, irrespective of any fraudulent deceit on 
the seller’s part. An action on the case for breach of warranty 
did not require an allegation that the seller knew his affirmation to 
be false, and if such allegation was made it did not need proof. 
The nature of the action explains several features in the law of 
warranty that would have no proper explanation if the action 
sounded wholly in contract. The rule in regard to obvious defects 
is of this sort. There seems no reason why a seller should not 
promise to be answerable in damages for obvious defects, but his 
liability in tort is another matter. Just as in deceit it is essential 
that the statements must be such as to induce the plaintiff naturally 
to rely upon them, so in warranty this natural reliance on the seller’s 
assertions was early regarded as essential. Chief Justice Brian said: 
“If a man sells me a horse and warrants that he has two eyes, if 
he has not, I shall not have an action of deceit, as I could know 
this atthe beginning.” This was repeated in later cases, the 
point of the remark was brought out by a later observation: “and 
the distinction is taken where I sell a horse that has no eye, there 
no action lies; otherwise where he has a counterfeit, false, and bright 
eye.”? It is obvious, however, that a buyer might rely on a seller’s 
statement and be deceived, even though he could have found out the 
truth by careful inspection, and this was recognized before long. 


1 Denison v. Ralphson, 1 Vent. 365, the second count stated a warranty thdt the 
goods sold were good and merchantable, and averred that the defendant delivered 
them bad and not merchantable, knowing them to be naught ; the court observes that 

though the declaration be “ knowing them to be naught,” yet the knowledge need not > 
” be proved in evidence. In Williamson z. Allison, 2 East 446, 450, Lord Ellenborough 
said: “ For if one man lull another into security as to the goodness of a commodity, 
by giving him a warranty of it, it is the same thing whether or not the seller knew it 
at the time to be unfit for sale: the warranty is the thing which deceives the buyer who 
relies on it, and is thereby put off his guard. Then if the warranty be the material 
averment, it is sufficient to prove that broken to establish the deceit: and the form of 
the action cannot vary the proof in that respect.” 

2 Y. B., 11 Edw. IV, 6.10. 

® Southerne v. Howe, 2 Rolle 5. See also Y. B., 13 Hen. IV, 1.4. 

* Butterfeild v. Burroughs, 1 Salk. 211. This was an action for breach of warranty 
of a horse which lacked an eye. After verdict for the plaintiff it was objected in arrest 
of judgment “ that the want of an eye is a visible thing, whereas the warranty extends 
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Another curiosity in the early law of warranty is found in a 
statement by Blackstone: ! ‘“ The warranty can only reach things in 
being at the time of the warranty made, and not things zz futuro; 
as, that a horse is sound at the buying of him, not that he will be 
sound two years hence.” An understanding of Blackstone’s mean- 
ing requires reflection upon the origin of the law of warranty in‘an 
action based on deceit. It is, of course, law today that one 
may bind*himself by contract for the happening of any future 
event, and a warranty of a piano for a year, for instance, is a 
contract to be answerable for any defect that may occur during 
that time.2. When warranty is based not on an actual contract, 
however, but on an obligation imposed by law on the seller be- 
cause of a misrepresentation he has made, the reason of the old 
rule is plain. It is commonly laid down in the law of deceit that a 
misrepresentation upon which an action may be founded must be in 
regard to an existing fact. This has been qualified, especially in 
recent times, by recognition that a promise is itself a representation 
of an existing intention. But this qualification is rather apparent 
than real, since the deception consists not in the future event to 
which the promise relates, but in the-existing fact of the promisor’s 
intention to keep it. It seems upon principle, therefore, that un- 
less an actual contract can be made out, or unless representations 
as to future events carry with them necessarily a representation as 
to a present condition, as may often be the case,® the statement of 
Blackstone is sound.® 


only to secret infirmities, but to this it was answered and resolved by the court that 
this might be so, and was intended to be so since the jury has found that the defendant 
did warrant.” 

1 3 Comm. 165. 

2 So a warranty that metallic shells to be manufactured shall “finish sound.” 
Franklin Mfg. Co. v. Lamson Mfg. Co., 189 Mass. 344. See also Osborn v. Nicholson, 
13 Wall. (U. S.) 654; White v. Stelloh, 74 Wis. 435. 

8 Cooley, Torts, 3 ed., 929. 

* Edgington v. Fitzmaurice, 29 Ch. D. 459; Swift v. Rounds, 19 R. I. 527. So it 
was held in Lederer v. Yule, 67 N. J. Eq. 65, where a representation that a patent 
burglar alarm could be made cheaply was held a representation of a present fact. 

5 Thus, a representation that a machine will work well for five years, is a represen- 
tation as to its present condition in effect. The representation means that the 
machine as it stands is so well constructed as to be capable of enduring use for that 
period. So a representation that it will require a load of 250 tons to break it. Miller v. 
Patch Mfg. Co., ror N. Y. App. Div. 22. Soa warranty of seed peas that they would 
“pick four or five days earlier than any other seed on the market.” Landreth v. 
Wyckoff, 67 N. Y. App. Div. 145; Richardson v. Mason, 53 Barb. (N. Y.) 601; 
Huntington v. Lombard, 22 Wash. 202. 

6 In Houser’s Case, 39 Ct. Cl. (U. S.) 508, an assurance by the seller that the buyer 
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Though the idea of warranty as forming the basis of a tort has 
been lost sight of by many courts in this country in modern times, 
courts of the highest authorities have recognized that a plaintiff — 
may sue in an action of tort for a broken warranty. It is apparent 
that a seller may, if he chooses, make promises in regard to the 
character of the goods which will be binding on ordinary princi- 
ples of contract, and for which it would seem that assumpsit was a 
more appropriate remedy than an action on the case, though even 

where there is a clear promise, if it relates to the existence of a 
supposed fact, the promise will be a representation or affirmation 
of the fact as well as a promise. But a promise is unnecessary, 
and most of the confusion in the law of express warranty is due to 
a failure to observe that a representation or affirmation by the 
seller which cannot without straining the facts be properly regarded 
as contractual (though the remedy of assumpsit and its equivalents 
may for convenience be permitted) is, and should be, a ground of 
liability for the seller. 

In the light of this introduction some examination may now be 
made of the disputed points in the law of warranty. Cases which 
illustrate the rule that an express promise or an agreement to 
warrant, made at the time of the sale, renders the seller liable, need 
hardly be stated. But few definitions are more in conflict or more 
inexactly stated than those defining what statements not made in 
the form of an express warranty or promise will render the seller 
liable. In Pennsylvania, following a strong bent given to the law 
by Chief Justice Gibson, the courts seem to have confined the 
seller’s liability to cases where he makes an express promise.” 

No other American jurisdiction seems to go as far as Pennsyl- 
vania in this respect, but many American authorities, especially 


would have the right to remove shacks sold by the government until a certain day, was 
held to amount to a warranty that up to that time the seller would have authority to 
transfer title. In this case the seller may well have been regarded as contracting. In 
Collins v. Tigner, 60 Atl. 978 (Del.), the court ruled that it was essential that a war- 
ranty should be broken when made. This statement clearly needs qualification. 

1 Shippen v. Bowen, 122 U.S. 575; House wv. Fort, 4 Blackf. (Ind.) 293, 295. See 
also Gresham v. Postan, 2 C. & P. 540; Watson v. Jones, 41 Fla. 241; Tyler v. Moody, 
111 Ky. 191; Hillman v. Wilcox, 30 Me. 170; Osgood v. Lewis, 2 Har. & G. (Md.) 
495, 520; Place v. Merrill, 14 R. I. 578; Piche v. Robbins, 24 R. I. 325; Trice v. 
Cockran, 8 Grat. (Va.) 442, 450. ; 

2 Borrekins v. Bevan, 3 Rawle (Pa.) 23, 42; McFarland v. Newman, 9 Watts (Pa.) 
55; Jackson v. Wetherill, 7 Serg. & R. (Pa.) 480; Wetherill v. Neilson, 20 Pa. St. 
448; Holmes v. Tyson, 147 Pa. St. 305; McAllister v. Morgan, 29 Pa. Super. Ct. 476; 
Krauskoff v. Pennypack Yarn Co., 26 ibid. 506. 
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the older ones, require an “ intention to warrant” on the part of 
the seller. By this requirement, however, is generally meant not 
what Chief Justice Gibson required, an intent to contract or to 
agree to be bound, but an intent to make a statement as matter of 
fact rather than as matter of opinion. 

It was said by Buller, J., in a case which did not involve the 
question of warranty: 1 “It was rightly held by Holt, C. J., in the 
subsequent cases, and has been uniformly adopted ever since, that 
an affirmation at the time of a sale is a warranty provided it ap- 
pears on evidence t to have been so intended.” This statement 
in regard | to the necessity ‘of intent to warrant seems to have no 
earlier foundation. The decisions of Holt, alluded to, say nothing 
about intent, and Blackstone mentions no such requirement in his 
treatment of the subject2 

In theory all that seems necessary is that the affirmation should 
have been such as to lead a reasonable man to believe that a 
statement of fact was made to induce the bargain. Even in the 
formation of ordinary contracts the only intent, or assent to con- 
tract, necessary is that words or conduct shall justify the other 
party in assuming a particular meaning. Accordingly, in England, 
little stress seems to have been laid on the requirement of intent,‘ 
and in a recent case the doctrine was thus stated: “In determin- 
ing whether it was so intended, a decisive test is whether the 
vendor assumes to assert a fact of which the buyer is ignorant, or 
merely states an opinion or judgment upon a matter of which the 
vendor has no special knowledge, and on which the. buyer may be 
expected also to have an opinion and to exercise his judgment. 
In the former case it is a warranty, in the latter not.” ® 

If this is the true meaning of the requirement of intent, it would 
seem better to find less misleading language to express the idea. 
The distinction stated in the language just quoted is between an 
affirmation of fact and a statement of opinion. What is to be 


1 Pasley v. Freeman, 3 T.R.51. This was an action of deceit for a false and fraud- 
ulent statement by the defendant that a person with whom the plaintiff was about to 
deal was of good credit. It was held that a good cause of action was stated, although 
the defendant did not benefit by his false representation. 

Pp. 57. 

8 3 Comm. 164. 

# See, however, Stucley v. Baily, 1 H. & C. 405. 

5 DeLassalle v. Guildford, [1901] 2 K. B. 215, 221. This statement was borrowed 
from Benjamin, Sales, 5 ed., 659. The passage has also the sanction of American 
authority. Carleton v. Jenks, 80 Fed. 937 (C. C. A.); Roberts v. Applegate, 153 Ill. 
210. 
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regarded as an affirmation of fact and what a statement of opinion, 
will be hereafter considered.!_ But the apparent meaning of the 
word intent and the understanding of some courts at least seem 
to point to a requisite besides an affirmation of fact. The 
American cases are in great conflict. An examination of them 
discloses a growing tendency to regard a positive statement by 
the seller by way of description of the goods or in regard to them 
as binding; and the meaning of intent, if inserted in the definition 
of warranty at all, seems to be apparent intent to assert a fact 
rather than an intent to agree to be bound. This is far from 
settled, however, and it is not always easy to arrive at an exact 
understanding of the meaning of the words the courts use. The 
jurisdictions may be roughly separated into two classes — those 
which lay stress upon the seller’s intent? and those which avoid 
the use of the word intent in this connection altogether. The best 
modern authorities are reaching the latter result.* 


1 Infra, p. 567. 

2 See note A, p. 576. 

8 This is shown by quotations in note A, p. 576, taken from late decisions of the 
courts of Alabama, Illinois, New York, Vermont, Virginia, and Wisconsin. It is 
also stated in recent cases in other jurisdictions. In McClintock v. Emick, 87 
Ky. 160, in reply to a question the seller of mules said that they were “all right.” 
The plaintiff’s petition averred that the defendant merely “represented” the mules 
were all right. It was held that the petition sufficiently stated a cause of action and 
the evidence justified recovery ; the court said: “ Some of the cases, however, seem 
to make the existence of a warranty depend upon the intention of the vendor; and 
it is urged in this case that the petition is defective in failing to aver that the 
appellant expected or intended the appellee to rely upon his representation in making 
the purchase. If the true construction of this class of cases is that the decision did 
not turn upon whether the party intended to be held by a warranty, but whether he 
intended to affirm a fact or merely express an opinion, then they are reconcilable with 
the cases which, in our opinion, correctly hold that if one even supposes that he is not 
making himself liable upon a warranty, yet if he makes a positive affirmation as to the 
condition of the property, or utters what is equivalent to a promise as to it, instead of 
expressing a belief merely, then such affirmation or promise amounts to a warranty, 
and he is liable upon it. It does not depend upon whether the vendor intends to be 
bound by his warranty or not, but upon whether he made an affirmation as to the 
condition of the article or merely expressed an opinion as to it.” 

In Ormsby v. Budd, 72 Ia. 80, the court held representations amounted to a warranty, 
and said nothing in regard to the seller’s intent. In Stroud v. Pierce, 6 Allen (Mass.) 
413, 416, the court said: ‘ The defendant contends that it should have been left to the 
jury to find whether this language was used with the intent of affirming the fast or of 
expressing an opinion, but the intent of the party is immaterial.” So in Ingraham z. 
Union R. R. Co., 19 R. I. 356, a public announcement at an auction sale “that all 
horses about to be offered had. been driven single, and that all horses which were not 
kind and safe to drive single would be specified at the time they were sold, was held 
to amount to a warranty that all horses then sold were kind and safe to drive singly 


36 
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A troublesome distinction is sometimes made between what is 
called mere description and statements constituting a warranty. 
By mere description, it may be supposed, is meant words used sim- 
ply for the purpose of identifying the goods. It is to be observed, 
however, that if descriptive words are used even for the purpose of 
identification, the description not only serves that purpose, but also 
inevitably represents that the goods correspond to the description, 
and is calculated to induce the buyer to purchase the goods on . 
the assumption that the description is true. Accordingly if, as 
has been urged, it is unnecessary that the seller should in terms 
promise that his statements are true, or indicate an intention to be 
bound if they are not true, the seller should be liable. It was held 
in an early English case,! where the seller gave the following re- 
ceipt, “received of [the buyer] 10 pounds for a gray, 4 yr. old 
colt, warranted sound in every respect,” that there was no warranty 
of the colt’s age, that being mere description. It is obvious that 
the seller's promise to warrant in this case related only to sound- 
ness, but that should give him no right to make positive untruth- 
ful assertions in regard to matters not included in the promise; 
the decision seems, therefore, erroneous.2 If the statement, “ war- 
ranted sound in every respect,” had been omitted, the decisions 
presently to be referred to sufficiently show that the statement of 
age or any other descriptive statement would be a warranty. The 
addition of the warranty of soundness was undoubtedly for the pur- 
pose of giving the buyer an additional right, not for the purpose 


unless the contrary were stated, and the court said: “Nor is it true, as sometimes 
stated, that the representation, in order to constitute a warranty, must have been 
intended by the vendor, as well as understood by the vendee, as a warranty. For if 
the representation as to the character or quality of the article sold be positive, and not 
mere matter of opinion, and the vendee understands it and relies upon it as a warranty, 
the vendor is bound thereby, no matter whether he intended it to be a warranty or 
not.” See also Shippen v. Bowen, 122 U. S. 575; Accumulator Co, v. Dubuque St. 
Ry. Co., 64 Fed. 70, 77 (C. C. A.); Miller v. Moore, 83 Ga. 684; Harrigan v. Advance 
Thresher Co., 26 Ky. L. Rep. 317, 81 S. W. 261; Creenshaw wv. Slye, 52 Md. 140; 
Potomac Steamboat Co. v. Harlan, etc., Co., 66 Md. 42; J. I. Case Machine Co. v. 
McKinnon, 82 Minn. 75; Wolcott v. Mount, 7 Vroom (N. J.) 262; Fairbank Canning 
Co. v. Metzger, 118 N. Y. 260; Northwestern Lumber Co. v. Callendar, 36 Wash. 
492, 498; Huntington v. Lombard, 22 Wash. 202; Campbell v. Smith, 13 Vict. L. 
Rep. 439. 

1 Budd v. Fairmaner, 8 Bing. 48. 

2 To the same effect is Richardson v. Brown, 1 Bing. 344. These decisions were 
followed in Willard v. Stevens, 24 N. H. 271, where the memorandum was as follows: 
“bought one red horse, 6 years old for $125. which I warrant sound and kind,” and 
Anthony v. Halstead, 37 L. T. (N. S.) 433. See infra, p. 566. 
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of restricting the seller’s liability, and should not affect the ques- 


tion.! Occasionally decisions still refer to “ matter of description,” 
or “descriptive statements,” as if those terms were inconsistent 
with a warranty? 

No doubt there is a distinction between matter of description 
and collateral warranties in regard to the question whether the 
promise of a seller is an integral part of a single contract or is a 
collateral bargain, if that question is important, as it is held to be 
in some states in determining whether a promise in a contract to 
sell is a warranty which survives acceptance of the goods. But 
the cases here criticized seem to hold that matter of description im- 
poses no obligation whatever on the seller. The law, however, is 
now-convincingly settled that descriptive statements do constitute 
a warranty, whether the seller makes them or whether the buyer in 
ordering goods makes them and the seller furnishes goods in re- 
sponse to such an order.’ Doubtless a description of goods by the 


1 See infra, pp. 565, 566. 

2 In Shambaugh v. Current, 111 Ia. 121, a description of cattle in a written contract 
as “thoroughbred” was held not to constitute a warranty on the ground that the 
word was merely descriptive. The case was followed in Burnett v. Hensley, 118 Ia. 
575. See also Carondelet Iron Works v. Moore, 78 Ill. 65; Baird v. Matthews, 6 
Dana (Ky.) 133; Brown v. Baird, 5 Okl. 133. 

8 Josling v. Kingsford, 13 C. B. (N. s.) 447 (“oxalic acid”); Allan v. Lake, 18 
Q. B. 560 (turnip seeds were sold as “ Skiving’s Swedes”); Bagley v. Cleveland 
Rolling Mill Co., 21 Fed. 159 (“same quality as last lot” of steel); Flint v. Lyon, 4 
Cal. 17 (“ Haxall” flour) ; Miller v. Moore, 83 Ga. 684 (“ No. 2 white mixed corn”) ; 
Americus Grocery Co. v. Brackett, 119 Ga. 489 (“Texas red rust-proof seed oats”) ; 
Henderson Elevator Co. v. North Georgia Milling Co., 126 Ga. 279; Foos v. Sabin, 
84 Ill. 564 (“fat cattle’); Telluride Power Co. v. Crane Co., 103 Ill. App. 647; 
Aultman-Taylor Co. v. Ridenour, 96 Ia. 638 (order for “ twelve dingee horse power ”) ; 
Morse v. Moore, 83 Me. 473 (“good clear merchantable ice, not less than twelve 
inches in thickness ”) ; Osgood v. Lewis, 2 Har. & G. (Md.) 495 (“ winter pressed sperm 
oil”); Edgar v. Breck, 172 Mass. 581 (bulbs of a named variety); Gould v. Stein, 149 
Mass. 570 (‘‘second-class ceara rubber ”) ; Henshaw v. Robbins, 9 Met. (Mass.) 83 
(“blue vitriol”) ; Wolcott v. Mount, 7 Vroom (N. J.) 262 (“strap-leaf, red-top turnip 
seed”); Hawkins v. Pemberton, 51 N. Y. 198 (“paris green”); White v. Miller, 71 
N. Y. 118 (“large Bristol cabbage seed”) ; Abel v. Murphy, 43 N. Y. Misc. 648 (“ grape 
fruit”); Lewis v. Rountree, 78 N. C. 323 (“strained rosin”); Northwestern Cordage 
Co. v. Rice, 5 N. Dak. 432 (“ pure Manilla twine ”) ; Morse v. Union Stock Yards, 21 
Ore. 289 (“ beef cattle”) ; Hoffman v. Dixon, 105 Wis. 315 (“rape seed”). See also 
Timken Carriage Co. v. Smith, 123 Ia. 554; Hastings v. Lovering, 2 Pick. (Mass.) 
214; Hogins v. Plympton, 11 #s@. 97; Van Wyck v. Allen, 69 N. Y. 61; Jones v. 
George, 61 Tex. 345; Drew v. Edmunds, 60 Vt. 401. In Pennsylvania, however, in 
conformity with the narrow limits imposed by the law of that state on warranty, it 
is held that it is only in executory contracts to sell that the description of the goods 
imports a promise on the part of the seller. Selser v. Roberts, 105 Pa. St. 242; 
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seller does not necessarily imply that the description is literally 
true, and if a reasonable person would not draw such an inference 
from the description, there can be no warranty of the literal truth 
of the description. In a Massachusetts case! the sellers manu- 
factured chains known in the market as horn chains. The buyer 
bought of the seller “ all the horn chains they manufactured.” The 
chains regularly manufactured by the seller, though they were what 
were known as horn chains in the market, were made partly of horn 
and partly of hoof. It was held that there was no warranty that the 
chains were wholly made of horn. The court put as an illustration 
the case of a sale of “ gold watches.” There is, of course, no war- 
ranty that watches sold under that designation are made of gold in 
every part. Soa sale of a “No. 4 fire-proof safe” does not carry 
with it a warranty that the safe is in fact absolutely fire-proof.? 
These cases are not, however, opposed to the rule. In each of 
the cases just put there was a warranty. The question simply 
related to the construction of its terms. “What is the proper 
meaning of “horn chain,” “gold watch,” “ fire-proof safe”? 
The seller warrants anything he sells by such a description to 
be the sort of thing that a reasonable person, having knowledge 
of any customs of trade bearing upon the matter and binding upon 
him, would be justified in calling by that name. 

How far statements made previously to the bargain may con- 
stitute a warranty is another question upon which light is shed 
by considering that the obligation of warranty may sound in tort 
rather than contract. If it is essential to the seller’s liability that 
he should contract for the truth of his statements, statements made 
long prior to the bargain will not often be ground for liability. But 
as such statements affect the seller’s mind and the effect of them 
remains, they are frequently the inducement to an ultimate sale. 
If the statement, therefore, was a natural inducement to the bar- 
gain, and the seller ought to have so understood, he should be 
liable, though the statements were long prior to the bargain and 
not naturally to be regarded as forming part of the contract itself.* 


Ryan v. Ulmer, 108 Pa. St. 332, 137 Pa. St. 310; Fogel v. Brubaker, 122 Pa. St. 7. 
See further, supra, p. 559, n. 2. 

1 Swett v. Shumway, 102 Mass. 365. 

2 Diebold Safe Co. 7. Huston, 55 Kan. 104. 

8 In some English cases still often cited, decided in the first half of the nineteenth 
century, it was held that an affirmation not made at the time of the sale could not 
constitute a warranty. Camac 7. Warriner, 1 C. B. 356; Hopkins v. Tanqueray, 
15 C. B. 130; Stucley v. Baily, 1 H.& C. 405. But later English cases have held 
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Another matter upon which it is of vital importance to under- 
stand that warranty may be tortious in character rather than con- 
tractual relates to the parol evidence rule. It is generally laid 
down that if the terms of a sale are reduced to writing, extrinsic 
evidence of a warranty not mentioned .in the writing is not admis- 
sible! Especially in modern times some qualification of this doc- 
trine is to be observed in the cases. If the writing on its face does 
not appear to be a complete statement of the contract of purchase, 
the reason for the parol evidence rule is lacking and extrinsic 
evidence of a warranty should be admitted.? 


the seller liable under such conditions. Percival v. Oldacre, 18 C. B. (N. s.) 398; 
Cowdy v. Thomas, 36 L. T. (N.s.) 22; DeLassalle v. Guildford, [1901] 2 K. B. 215, 
and so it has generally been held in this country. Leavitt v. Fiberloid Co., 82 N. E. 
682 (Mass.) ; Powers v. Briggs, 139 Mich. 664; Way v. Martin, 140 Pa. St. 499; Selig 
v. Rehfuss, 195 Pa. St. 200, 206; San Antonio Machine Co. v. Josey, 91 S. W. 598 
(Tex., Civ. App.). See also Wilmot v. Hurd, 11 Wend. (N. Y.) 584; Dayton v. Hoog- 
lund, 39 Oh. St. 671; Hobart v. Young, 63 Vt. 363; Crossman v. Johnson, 63 Vt. 333; 
Somers v. O’Donohue, 9 U. C.C. P. 208. On the other hand decisions may be found, 
especially in jurisdictions which require an intent to warrant, to the effect that repre- 
sentations prior to a sale, though inducing it, did not amount to a warranty. James 
v. Bocage, 45 Ark. 284; Bryant v. Crosby, 40 Me. 9,12; Ransberger v. Ing, 55 Mo. 
App. 621; Doyle v. Parish, 110 Mo. App. 470; Byrd v. Campbell Printing Press Co., 
go Ga. 542. 

1 Seitz v. Brewers’ Refrigerator Co., 141 U. S. 510; Chandler v. Thompson, 30 
Fed. 38 (C. C.) ; Empire State Phosphate Co. v. Heller, 61 Fed. 280 (C. C. A.) ; Wilson 
v. New U. S. Cattle Ranch Co., 73 Fed. 994 (C. C. A.); Buckstaff v. Russell, 79 Fed. 
611 (C. C. A.) ; Davis Calyx Drill Co. v. Mallory, 137 Fed. 332 (C.C. A.) ; Whitehead 
v. Lane & Bodley Co., 72 Ala. 39; Fitch v. Woodruff & Beach Iron Works, 29 Conn. 
82; Allen v. Young, 62 Ga. 617; Martin v. Moore, 63 Ga. 531; Holcombe v. Cable 
Co., 119 Ga. 466; Robinson v. McNeill, 51 Ill. 225 ; Telluride Power Co. v. Crane, 
208 Ill. 218; Graham v. Eiszner, 28 Ill. App. 269; Nichols v, Wyman, 71 Ia. 160; 
Barrett v. Wheeler, 71 Ia. 662; Rodgers v. Perrault, 41 Kan. 385; Diebold Safe Co.v, 
Huston, 55 Kan. 104; Thomson v. Gortner, 73 Md. 474; Rice v. Codman, 1 Allen 
(Mass.) 377; Frost v. Blanchard, 97 Mass. 155 ; Schramm v. Boston Sugar Refining 
Co., 146 Mass. 211; Durkin v. Cobleigh, 156 Mass. 108; Otto v. Braman, 142 Mich. 
185; Detroit Shipbuilding Co. v. Comstock, 144 Mich. 516; Nichols, Shepard & Co. v. 
Crandall, 77 Mich. 401 ; McCray Refrigerator, etc., Co. v. Woods, 99 Mich. 269; Zim- 
merman Mfg. Co.v. Dolph, 104 Mich. 281; Day Leather Co. v. Michigan Leather Co., 
141 Mich. 533; McCormick Harvesting Machine Co. v. Thompson, 46 Minn. 15; 
Eighmie v. Taylor, 98 N. Y. 288; Plano Mfg. Co. v. Root, 3 N. Dak. 165; Houghton 
Implement Co. v. Doughty, 14 N. Dak. 331; Bond zv. Clark, 35 Vt. 577; Buchanan v. 
Laber, 39 Wash. 410; Johnson’s Adm. v. Mendenhall, 9 W. Va. 112; Cooper v. Cleg- 
horn, 50 Wis. 113; Case Plow Works v. Niles & Scott Co., 90 Wis. 590. 

2 This principle was well expressed by Fuller, C. J., in Seitz v. Brewers’ Refrigera- 
tor Co.,141 U.S. 510: “‘ Undoubtedly the existence of a separate oral agreement as to 
any matter on which a written contract is silent, and which is not inconsistent with its 
terms, may be proven by parol, if under the circumstances of the particular case it may 
properly be inferred that the parties did not intend the written paper to be a complete 
and final statement of the whole of the transaction between them. But such an agree- 
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It must be admitted that the principle thus stated is one very 
difficult of application, and the decisions cited in the two preceding 
notes are not all easy to reconcile on their precise facts. Another 
principle which has not yet been very clearly brought out by the 
cases should be clear wherever it is recognized that an affirmation 
or representation may form the basis of liability in warranty, even 
though there is no intent to warrant, and the representations can- 
not fairly be construed as an offer to contract. The basis of the 
parol evidence rule is that it must be assumed that when parties 
were contracting in regard to a certain matter and reduced their 
agreement to writing, the writing expressed their whole agreement 
in regard to that matter. This reason is obviously inapplicable to 
a situation where an obligation is imposed by law, irrespective 
of any intention to contract. Therefore, if a buyer is induced by 
positive statements of fact to enter into a written contract for the 
purchase of goods, there seems no reason why these statements 
should not be admitted in evidence. False and fraudulent state- 
ments inducing the formation of a written contract may of course 
be proved, and if a false but honest statement inducing the buyer 
to enter into the bargain renders a seller liable, though he does not 
intend to contract, there seems every reason for admitting evidence 
of such statements in spite of the fact that the bargain was reduced 
to writing.! 


ment must not only be collateral, but must relate to a subject distinct from that to 
which the written contract applies ; that is, it must not be so closely connected with 
the principal transaction as to form part and parcel of it. And when the writing itself 
upon its face is couched in such terms as import a complete legal obligation without 
any uncertainty as to the object or extent of the engagement, it is conclusively pre- 
sumed that the whole engagement of the parties, and the extent and manner of their 
undertaking were reduced to writing. Greenl., Ev., § 275.” Other cases illustrating 
the doctrine are: Allen v. Pink, 4 M. & W. 140; Florence Wagon Works v. Trinidad 
Mfg. Co., 145 Ala. 677; Ruff v. Jarrett, 94 Ill. 475; Jackson v. Mott, 76 Ia. 263; Neal 
v. Flint, 88 Me. 72; Atwater v. Clancy, 107 Mass. 369; Leavitt v7. Fiberloid Co., 82 
N. E..682 (Mass.); Phelps v. Whitaker, 37 Mich. 72; Palmer v. Roath, 86 Mich. 6023 
Hersom v. Henderson, 21 N. H. 224; Perrine v. Cooley, 39 N. J. L. 449; Charter Gas 
Engine Co, v. Kellam, 79 N. Y. App. Div. 231; Brigg v. Hilton, 99 N. Y. 517; Mayer 
v. Dean, 115 N. Y. 556; Routledge v. Worthington Co., 119 N. Y. 592; McMullen z. 
Williams, 5 Ont. App. 518; Hadley v. Bordo, 62 Vt. 285; Red Wing Mfg. Co. v. 
Moe, 62 Wis. 240. 

1 This argument is fully supported by the case of DeLassalle v. Guildford, [1901] 
2K. B. 215. In that case, though the parties had entered into a former lease, a con- 
tract of considerable solemnity, the plaintiff was allowed to prove that he took the 
lease only on receiving an oral assurance that the drains were in order, and the defend- 
ant was held liable upon this as upon a warranty collateral to the lease. So in the case 
of Waterbury v. Russell, 8 Baxt. (Tenn.) 159, it was held that misrepresentations of 
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There are other troublesome questions in the law of warranty 
which are not affected by regarding warranty as the basis of a tort 
rather than of a contract. In order to make out either a tort or a 
contract it is necessary that the seller’s statement shall amount to 
one of fact rather than opinion. Neither a representation nor a 
promise of what the seller thinks, at least if honestly made, can 
make the seller liable. It is not easy to draw the line accurately 
between affirmation of fact on the one hand, and statements of 
opinion on the other. Several distinctions may be noticed. In 
the first place it seems obvious that any statement may be put 
in the form of a statement of opinion. Ifthe seller says a horse is 
sound, he affirms a fact, but when he states that he believes him to 
be sound, the only fact which he asserts is his belief, and if he does 
in fact believe the horse to be sound, he could not be held liable if 
the horse were not sound. Again there are some matters which 
are in their nature so dependent on individual opinion that, no 
matter how positive the seller’s assertion, it is not held to create 
a warranty. Such assertions as that things are fine or valuable, or 
better than productions of rival makers, are of this sort. It should 
be noticed, however, that the continual tendency of the law is to 
restrict the seller in regard to untruthful puffing of his wares. A 
further test has been suggested ; namely, that if the statement is in 
regard to something of which the buyer is ignorant and relies upon 
the seller for information, a statement of the seller would be a war- 
ranty; but if the matter was one in regard to which the buyer had 
as good opportunity for forming an accurate judgment, and was as 
competent to pass such a judgment as the seller, the statement will 
be matter of opinion. This test does not seem conclusive, how- 
ever. Though a buyer has the opportunity and the skill to pass 
judgment upon goods, he may be induced not to do so by positive 
statements of the seller. If such statements are made for the pur- 
pose of inducing a sale and do induce it, there seems no reason 
why the seller should not be liable. In any event the question 
concerns rather the buyer's reliance on the assertion than the 
character of the assertion itself, and the question should be dealt 
with under reliance. A more detailed consideration of authorities 
may now be given. 


the character of goods made to influence the bargain were warranties, though not 
inserted in the written contract of sale. But see Telluride Power Co. v. Crane, 103 
Ill. App. 647, which held that such representations could not be shown unless fraudu- 
lent. See also Leavitt v. Fiberloid Co., 82 N. E. 682 (Mass.). 
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Since the distinction between what are statements of fact and 
what are expressions of opinion involves a discrimination between 
expressions which gradually shade from one to the other, the best 
way of indicating where the line between the two is to be drawn is by 
stating a number of decisions on each side. It is to be noticed that 
the same sort of question which is involved in the law of warranty 
is also to be observed in actions of tort for deceit and proceedings 
to rescind a transaction on account of fraud. While it cannot be 
asserted that any statement which is too largely mere matter of 
opinion to amount to a warranty may not, at least if fraudulently 
made, be ground for an action for deceit or proceedings for rescis- 
sion of a bargain, the converse statement may be made; that is, if 
a statement falsely and fraudulently made will not sustain an action 
of deceit or afford ground for rescinding a contract, it is still more 
clear that it cannot amount to a warranty.! 

The question whether a statement by the seller of an animal that 
_ it was sound is or may be a matter of opinion is one that has been 
much litigated. In the older cases the tendency was to hold that 
such a statement might be matter of opinion, although not so 
necessarily? 

The modern and better view is that such a statement positively 
made in such a way as to form part of the inducement of a sale is 
necessarily a warranty.® 

Another class of cases that deserves special notice is that relating 
to statements of value. Such statements are generally expressions 
of opinion. The question more often arises in attempts to hold 
the seller for fraudulent conduct. A statement of facts upon which 
value depends is, however, an affirmation of fact. Therefore a state- 
ment of the cost of property or of offers received for it should be 
beyond the line allowed for seller’s puffing.* 

Even though a statement is of such character that it would be 


1 See note B, p. 579. 

2 See Tyre v. Causey, 4 Har. (Del.) 425; Hawkins v, Berry, to IIl. 36; House v. 
Fort, 4 Blackf. (Ind.) 293; Baird v. Matthews, 6 Dana (Ky.) 129; Hazard vw. Irwin, 
18 Pick. (Mass.) 95; Whitney v. Sutton, ro Wend. (N. Y.) 411; Erwin v. Maxwell, 
3 Murph. (N. C.) 241; Inge v. Bond, 3 Hawks (N. C.) ror. In Pennsylvania the 
court has gone still further and held such a statement no evidence of a warranty. See 
Supra, P. 559, N. 2. 

8 Riddle v. Webb, 110 Ala. 599; Cummins v. Ennis, 4 Del. 424; Joy v. Bitzer» 
77 Ia. 73; McClintock v. Emick, 87 Ky. 160; Hobart v. Young, 63 Vt. 363. 

4 See infra, note B, p. 579. See also Phillips v. Crosby, 70 N. J. L. 785, stated infra, 
p. 580; Titus v. Poole, 145 N. Y. 414; also stated infra, p. 580; Oneal v. Weisman, 88 
S. W. 290 (Tex., Civ. App.). 
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regarded merely as an expression of opinion under ordinary cir- 
cumstances, there may be cases where a seller is subject to an 
extraordinary duty. Thus, the seller may expressly warrant the 
correctness of his opinion.! So where statements are made by one 
occupying the position of a fiduciary or an expert, expressions 
which might not render a-person of a different character liable, will 
be actionable. This is well settled in the law governing actions of 
tort or deceit,? and there seems no reason to doubt that in the law 
of warranty the same distinction should be taken. A third class 
of cases which may be suggested consists of cases where the seller's 
expression of opinion is made with knowledge of its falsity. But 
whether a knowingly false statement of the seller’s opinion may 
ever afford ground for an action of deceit because of the seller’s 
fraud, on the ground that a statement by the seller of what he 
believes is in itself a statement of his own mental attitude which 
he should have no right fraudulently to misrepresent, knowledge of 
the incorrectness of his opinion seems to be no ground of liability 
in the law of warranty.® 


1 Aultman v. Weber, 28 Ill. App. 91, the seller of a machine “ warranted” that it 
would do as good work as any other in the market. This was held actionable. Had 
the buyer merely made a statement to this effect in the course of the negotiations, it 
may perhaps be doubted whether the court would have reached the same result. 

So in Briggs v. Rumely Co., 96 Ia. 202, the seller of a machine “ warranted ” it “to 
do as good work as any other separator of its size in the United States.” 

In Hazelton Boiler Co. v. Fargo Gas Co., 4 N. Dak. 365, the sellers said, “we 
guarantee” that the boiler which was the subject-matter of the sale “ will make a sav- 
ing of at least 20 per cent in fuel as compared with any other horizontal boiler.” This 
was held an actionable warranty. See also McCormick Harvesting Machine Co. v. 
Brower, 88 Ia. 607; Iroquois Furnace Co. v. Wilkin Mfg. Co., 181 Ill. 582. 

2 2 Cooley, Torts, 3 ed., 925. 

8 Deming v. Darling, 148 Mass. 504. This was an action for fraudulent represen- 
tations for inducing the plaintiff to purchase a bond by representing that it was an 
A %1 bond and that the mortgaged railroad was good security for it. Holmes, J., in 
delivering the opinion of the court said: “The language of some cases certainly seems 
to suggest that bad faith might make a seller liable for what are known as seller’s 
statements, apart from any other conduct by which the buyer is fraudulently induced to 
forbear inquiries. Pike v. Fay, 1o1 Mass. 134. But this is a mistake. It is settled 
that the law does not exact good faith from a seller in those vague commendations of 
his wares which manifestly are open to difference of opinion, which do not imply un- 
true assertions concerning matters of direct observation (Teague v. Irwin, 127 Mass. 
217) and as to which it always has been ‘ understood, the world over, that such state- 
ments are to be distrusted.’ Brown v. Castles, 11 Cush. (Mass.) 348, 350; Gordon v. 
Parmelee, 2 Allen (Mass.) 212; Parker v. Moulton, 114 Mass. 99; Poland v. Brownell, 
131 Mass. 138, 142; Burns v. Lane, 138 Mass. 350, 356. Parker v. Moulton also 
shows that the rule is not changed by the mere fact that the property is at a distance, 
and is not seen by the buyer. Moreover, in this case market prices at least were 
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Reliance of the buyer upon the seller’s statement is also another 
requirement of the law of warranty. This reliance is obviously 
part of the gist of any right in tort, and from the standpoint of 
contract the acceptance by the buyer of the bargain offered to him 


is a kind of reliance. There is danger, however, of giving greater 


effect to the requirement of reliance than it is entitled to. It is, of 
course, true that the warranty need not be the sole inducement to 
the buyer to purchase the goods.!_ And as a general rule no posi- 
tive evidence of reliance by the buyer is necessary other than that 
the seller’s statements were of a kind which naturally would induce 
the buyer to purchase the goods and that he did purchase the 
goods.? 

The difficulties which arise in regard to questions of reliance 
relate to several special classes of cases which may be classified 
under four headings, as follows: (1) obvious or known defects; 
(2) inspection; (3) statements made previously to the bargain; 
(4) statements made subsequent to the bargain. Consideration 
has already been given to the third class, but something may be 
said in regard to the others. | 

The rule in regard to obvious defects is not always clearly stated, 
and two conceptions exist which are not always kept separate. 
In the first place a warranty in general terms is held not to cover 
defects which the buyer must have observed.’ This is a rule of 


easily accessible to the plaintiff.” It may safely be assumed that the court would 
have been at least equally clear that the language complained of did not amount to a 
warranty. 

In Osborne v. McCoy, 107 N. C. 726, 730, the court said of a statement of opinion: 
“If knowingly false, it might have been cause for an action of deceit, but it was no 
warranty.” 

In regard to the liability of the maker of such a statement for deceit rather than 
warranty, the reasoning upon which a promise made with intent not to keep it has 
been held fraudulent, may be considered. ; 

1 Mitchell v. Pinckney, 126 Ia. 696, 698, and see cases in this article, passim. 

2 Shordan v. Kyler, 87 Ind. 38; Mitchell v. Pinckney, 126 Ia. 696; J. I. Case Co. v. 
McKinnon, 82 Minn. 75. 

8 Thompson v. Harvey, 86 Ala. 519; Huston v. Plato, 3 Colo. 402; Marshall v. 
Drawhorn, 27 Ga. 275; Ragsdale v. Shipp, 108 Ga. 817; O. H. Jewell Filter Co. v. 
Kirk, 102 Ill. App. 246, aff’d 200 Ill. 382; Connersville v. Wadleigh, 7 Blackf. (Ind.) 
102; Dean v. Morey, 33 Ia. 120; Storrs v. Emerson, 72 Ia. 390; Scott v. Geiser Mfg. 
Co., 70 Kan. 498 ; Richardson v. Johnson, 1 La. Ann. 389; Brown v. Bigelow, to Allen 
(Mass.) 242; McCormick v. Kelly, 28 Minn. 135; Hansen v. Gaar, 63 Minn. 94; Bran- 
son v. Turner, 77 Mo. 489; Doyle v. Parish, 110 Mo. App. 470; Hanson v. Edgerly, 
29 N. H. 343; Leavitt v. Fletcher, 60 N. H. 182; Schuyler v. Russ, 2 Caines (N. Y.) 
202; Jennings v. Chenango County Ins. Co., 2 Den. (N. Y.) 75; Day v. Pool, 52 N. Y. 
416; Parks v. Morris Ax & Tool Co., 54 N. Y. 586; Bennett v. Buchan, 76 N. Y. 386; 
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construction, and is based on an endeavor by the court to give 
effect to the intention of the parties. If the seller of a horse which 
is obviously blind, and which both parties know to be blind, says 
he is sound, the meaning of sound as used in that connection must 
be sound except as to his eyes. The same rule is applicable to a 
defect which is not obvious, but of which the seller tells the buyer,} 
or which the buyer knows.?- Doubtless the early authorities* go 
beyond this and justify the rule that even if the seller said “I war- 
rant his eyes are all right,” the buyer could not recover. It may 
be supposed in such a case either that the seller did actually 
observe the defect, or that he did not. In so far as the supposition 
is that the buyer actually observed the defect the question may 
seem academic, but it is not altogether so; for though the defect 
may be observed, the nature or extent, or consequences of it, may 
not be. There seems no reason if the seller contracts in regard to 
an obvious defect or if he makes representations upon which the 
buyer in fact relies, why the seller should escape liability. It can 
hardly lie in his mouth to say that though he was making false 
representations or promises to induce the buyer to make the bar- 
gain, and the buyer was thereby induced, he should not have been. 
Certainly there is a growing tendency in the law not to allow that 
sort of argument.* A well-recognized limitation on any doctrine 
freeing the seller from liability for statements or promises in re- 
gard to obvious defects is that if the seller successfully uses art to 


Van Schoick v. Niagara Ins. Co., 68 N. Y. 434; Studer .v. Bleistein, 115 N.Y. 316; 
Mulvany v. Rosenberger, 18 Pa. St. 203; Fisher v. Pollard, 2 Head (Tenn.) 314; Long 
v. Hicks, 2 Humph. (Tenn.) 305; Williams v. Ingram, 21 Tex. 300; McAfee v. 
Meadows, 32 Tex. Civ. App. 105; Hill v. North, 34 Vt. 604. 

1 Knoepker v. Ahman, 72 S. W. 483 (Mo., Ct. App.). 

2 Harwood v. Breese, 73 Neb. 521. 

8 See supra, p. 557- . 

# In Norris v. Parker, 15 Tex. Civ. App. 117, the court said: “ There seems to be 
no good reason why a warranty may not cover obvious defects as well as others, if the 
vendor is willing to give it and the buyer is willing to buy defective property on the 
assurance of the warranty. If he relies on his own judgment alone, he does not rely 
on his warranty.” “A special warranty on the sale of a horse may be made to cover 
blemishes or defects which are open and visible, if the intention to do so is clearly 
manifested,” is the language of the Supreme Court of Minnesota in the case of Fitz- 
gerald v. Evans, 49 Minn. 541. In Watson v. Roode, 30 Neb. 264, 271, it is said: “ The 
seller may bind himself against patent defects, if the warranty is so worded.” See also 
Henderson v. R. R.Co., 17 Tex. 560; Hobart v. Young, 63 Vt. 363; Powell v. Chittick, 
56 N. W. 652 (Ia.); Williams v. Ingram, 21 Tex. 300. 

See also Branson v: Turner, 77 Mo. 489, stated infra, p. 580. June v. Falkinburg, 
89 Mo. App. 563. 
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conceal the defects, the seller is liable. That the buyer may be 
protected from the consequences of known defects by a warranty 
is well settled.? | 
Inspection may conceivably have a threefold importance in this 
connection. In the first place, if the defect was one which could 
be discovered by inspection, and the buyer did inspect the goods, 
it may be urged that the parties did not intend that the language 
used should cover this defect. This reasoning is analogous to that 
adopted in regard to obvious defects. An obvious defect, how- 
ever, means a defect that is apparent upon casual inspection, and 
does not need careful or expert examination for its discovery. If 
the defect required examination of the latter sort, it is still more 
clear than in the cases of obvious defects that a seller who clearly 
promises or affirms that the goods are free from the defect which 
in fact vitiates them, will be liable. A second aspect in which 
inspection, or rather the right to inspect, may have a bearing on 
the seller’s liability, arises where the buyer has full power and 
opportunity to inspect, and inspection if made would have dis- 
closed the defective character of the goods, but the buyer fails to 
make the inspection. Whatever may be the law in regard to im- 
plied warranty,’ in the case of express warranty it is no defense 
that the buyer, had he inspected, might have found out the falsity 
of the seller’s statements. The buyer is justified in taking the 


1 Kenner v. Harding, 85 Ill. 264, 268; citing Chadsey v. Greene, 24 Conn. 562; 
Robertson v. Clarkson, 9 B. Mon. (Ky.) 506; Gant v. Shelton, 3 #é7d. 420; Irving v. 
Thomas, 18 Me. 418. To the same effect are Armstrong v. Bufford, 51 Ala. 410; Rose- 
man v. Canovan, 43 Cal. 110; Perdue v. Harwell, 80 Ga. 150; Brown v. Weldon, 99 
Mo. 564; Biggs v. Perkins, 75 N. C. 397. 

2 Thompson v. Harvey, 86 Ala. 519; Fitzgerald v. Evans, 49 Minn. 541; Branson 
v. Turner, 77 Mo. 489; Samuels v. Guin’s Estate, 49 Mo. App. 8; Watson v. Roode, 
30 Neb. 264, 43 Neb. 348; Pinney v. Andrus, 41 Vt. 631. In all these cases a defect 
in an animal which was the subject of the sale was observed by the buyer, and to in- 
duce the sale the seller warranted or represented the disease to be less serious than it 
in fact proved. The seller was therefore held liable. Cf Ragsdale v. Shipp, 108 Ga. 
817. There the buyer, examining an animal offered for sale and finding its throat 
swollen, asked the seller what was the matter with it? The seller replied that it had - 
shipping cold and would be all right in a few days. There was nothing to show that 
the buyer did not have as full knowledge of the nature of the disorder as the seller. 
The statement was held to be merely an expression of opinion. The court does not 
decide, however, that if the other requisites of a warranty had existed, the fact that 
the defect was patent would have prevented the seller from being liable. 

8 Courts sometimes fail to observe the distinction between express and implied 
warranty in this respect. See ¢ g., Egbert v. Hanford Produce Co., 92 N. Y. App. 
Div. 252. 
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seller at his word, and in relying upon the seller’s statements rather 
than upon his own examination. 
A third possible importance of inspection by the buyer is as 
excluding reliance by the buyer on any statement of the seller in 
regard to the goods. It was held in a recent decision in New 
York that such was the effect of inspection? Such a decision, 
however, misinterprets the requirement of reliance. There is no 
reason in the nature of things why a buyer should not rely both 
on the seller’s statements and on his own judgment. Observation 
shows that buyers constantly do this, and accordingly it is gener- 
ally and rightly held that inspection by the buyer does not excuse 
the seller from liability for words which amount to an express 
warranty 3 
If the seller’s liability on a warranty is based on an agreement 
‘to contract, consideration is essential, and the requirement in an 
action on the case for deceit of reliance by the plaintiff on the 
defendant’s statement also involves the idea of detriment suffered 
by the plaintiff’s reliance upon the statement. If the statement 


1 Thompson v. Bertrand, 23 Ark. 730. The seller of a slave gave a warranty of 
soundness. The buyer might have discovered the unsoundness of the slave’s feet and 
knee by examination. The seller was held liable upon the warranty. Leitch v. Gillette- 
Herzog Mfg. Co., 64 Minn. 434. The seller of 500 iron bedsteads said that if the parts 
of one of the beds went together properly, the parts of all would do so. The buyer 
having found that one could be put together properly, made no further inspection. It 
was held that the plaintiff was entitled to recover, though had he set up more of the 
bedsteads he would have discovered that the parts would not go together properly. 
See also Jones v. Just, L. R. 3 Q. B. 197, 204; First Bank v. Grindstaff, 45 Ind. 158 ; 
Meickley v. Parsons, 66 Ia. 63; Cook v. Gray, 2 Bush (Ky.) 121 ; Gould v. Stein, 149 
Mass. 570, 577; Woods v. Thompson, 114 Mo. App. 38; Drew v. Edmunds, 60 Vt. gor ; 
Barnum Wire Works v. Seley, 34 Tex. Civ. App. 47 ; Tacoma Coal Co. v. Bradley, 2 
Wash. 600. 

2 Crocker-Wheeler Electric Co. v. Johns-Pratt Co., 29 N. Y. App. Div. 300, aff'd 
164 N. Y. 593. The seller of material called “vulcabeston” represented that it was 
made of the best para rubber and selected asbestos, and that it was practically a per- 
fect insulating material. Specimens were furnished the buyer, who experimented with 
them. The court said, as to the seller’s statements: “ They were not relied upon by 
the plaintiff or its predecessor; for, before making any contract, the officers of the 
plaintiff or its predecessor satisfied themselves, by their own investigation or experi- 
ment, that the representations made respecting the material and its sufficiency for 
their purposes were true. It is elementary that, in order to entitle the plaintiff to 
maintain an action for breach of an express oe it must be established that the 
warranty was relied on. Such was not the case here.” 

8 Miller v. Moore, 83 Ga. 684; South Bend Co. v. Caldwell, 55 S. W. 208 (Ky.); 
Gould v. Stein, 149 Mass. 570; Smith v. Hale, 158 Mass. 178; Keely v. Turbeville, 11 
Lea (Tenn.) 339; Woods v. Thompson, 114 Mo. App. 38. 

* See supra, p. 557. 
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was unknown to the buyer at the time the sale was completed, 
it is obvious that there can be neither consideration from the 
standpoint of the law of contracts nor detrimental reliance from 
the standpoint of the law of deceit. 

Still more clearly, if no warranty was made at the time of the 
sale, a subsequent agreement to warrant will be invalid unless new 
consideration is given for it.2 What constitutes new consideration 
depends on the general principle of the law of contracts. If the 
buyer was entitled to return the goods for any reason, or in good 
faith claimed such a right, a warranty given to induce him to for- 
bear to exercise it and to keep the goods is supported by suffi- 
cient consideration.® But if the buyer had no color of right to 
return the goods, a warranty made subsequently to the sale as 
an inducement to the buyer to keep the goods,‘ is not binding, 
Where the title to property has passed but the price has not 
been fixed, a warranty made as part of the agreement fixing the 
price is binding.® 

It has been held that a purchaser at an auction sale, who exacts 
a warranty after the goods have been knocked down to him but 
before he has paid for them may enforce the warranty. A similar 


1 Landman v. Bloomer, 117 Ala. 312. It was held that where the only evidence of 
express warranty was a printed circular issued by the seller, a charge was properly 
given that if the evidence failed to show that the circular came to the buyer’s know]l- 
edge there was no express warranty. Lindsey v. Lindsey, 34 Miss. 432. 

2 Baldwin v. Daniel, 69 Ga. 782; Summers v. Vaughan, 35 Ind. 323; Farmers 
Ass’n v. Scott, 53 Kan. 534; White v. Oakes, 88 Me. 367; Cady v. Walker, 62 Mich. 
157; Fletcher v. Nelson, 6 N. Dak. 94; Morehouse v. Comstock, 42 Wis. 626. It 
need hardly be said that if a warranty forms part of the terms of the sale, no separate 
consideration need be shown for the warranty. Standard Cable Co. v. Denver Electric 
Co, 76 Fed. 422 (C. C. A.), and cases in this article passim. 

8 Blaess v. Nichols & Shepard Co., 115 Ia. 373. Similarly, where goods are not 
promptly delivered by the seller and the buyer has the right to refuse to accept them, 
a warranty given to induce the buyer to overlook a breach of agreement is binding. 
Ohio Thresher Co. v. Hensel, 9 Ind. App. 328; Congar v. Chamberlain, 14 Wis. 258. 
Or where a written warranty made at the time of the sale did not accurately express. 
the intention of the parties, one executed subsequently to correct the mistake is 
effectual. Barton v. Chicago Covering Co., 113 Mo. App. 462. 

4 White v. Oakes, 88 Me. 367 ; Fletcher v. eninban Dak. 94. 

5 Vincent v. Leland, 100 Mass. 432. 

6 McGaughey v. Richardson, 148 Mass. 608. The court approved instructions lay- 
ing down, in substance, “that if, before the money was paid and the horse was deliv- 
ered, the question arose between the parties as to the form of the warranty to be given, 
and the parties agreed that these words of warranty should be written into the bill of 
sale as a part of the contract, and they were so written in, and the money was then 
paid and the horse delivered, the warranty would rest upon a good consideration, and 
would bind the defendant; but that if, after the horse had been delivered and the 
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decision has been made in regard to a sale not at auction. So it 
has been held that a warranty made at any time beforea delivery of 
the property will be valid? These decisions cannot be accepted, 
however, without some qualification. Unless the buyer had some 
right or color of right for refusing to pay the price, a warranty given 
to induce him to do so would not be supported by sufficient con- 
sideration ; for the payment of the price would be merely a perform- 
ance by the buyer of what he was already under a legal obligation 
to do. Similarly, unless the buyer has a right, or color of right, to 
refuse proffered delivery of the goods, the acceptance of them will 
not be consideration sufficient to support a warranty. 

The parties may by agreement limit the effect of language 
which would otherwise be construed as an express warranty. 
The commonest illustration of this is where the seller makes 
statements in regard to the goods, but refuses to warrant the 
truth of the statements. Though the statements by themselves 
might be sufficient to constitute a warranty, the refusal not only 
indicates an unwillingness to contract for the truth of the state- 
ments, but also should put the buyer so on his guard that he 
would not be justified in buying in reliance upon them. The 
seller’s refusal to warrant may, however, be so qualified as not to 
be inconsistent with justifiable reliance by the buyer. A refusal to 
warrant that a horse is sound, should not preclude the buyer from 
relying on a statement that the horse is five years old, or a state- 
ment that the horse is sound to the best of the seller’s knowl- 


money paid, the warranty was inserted by the defendant in the bill of sale, and the de- 
fendant was not bound by the contract of sale to insert it, but he voluntarily chose to 
put it in, then the defendant was not bound by it.” 

1 Douglas v. Moses, 89 Ia. 40. Cf Erwin v. Maxwell, 3 Murph. (N. C.) 241. 

2 Webster v. Hodgkins, 25 N. H. 128. 

8 These decisions go back to the case of Butterfeild v. Burroughs, 1 Salk. 211, 
where the plaintiff declared that the defendant “sold him a horse ” and warranted it, 
“whereupon ” the plaintiff paid his money. It was objected in arrest of judgment 
that as the warranty was set forth it might have been made at a time after the sale, 
but the court held otherwise, “for the payment was afterwards, and it was that com- 
pleted the bargain, which was imperfect without it.” This decision was made at 
a time, however, when title to property did not pass until the price was paid, unless 
credit was expressly given. Therefore, until the payment was made in Butterfeild z. 
Burroughs, the title had not passed and the language of the court indicates this was the 
ground of decision. At the present day the presumption is that title passes as soon as 
parties are agreed upon the terms of the bargain and the goods are in deliverable con- 
dition, Consequently the mere fact that the price was not paid would not now show 
a bargain to be incomplete. 


* Fauntleroy v. Wilcox, 80 Ill. 477; Lynch v. Curfman, 65 Minn. 170; Smith z. 
Bank, Riley Eq. (S. C.) 113. 
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edge.! There are indeed some cases where an express written 
warranty was made as to one fact and the court refused to construe 
assertions as to other facts as a warranty.? It is probable that the 
ground of these decisions is that the seller’s descriptive statements 
would not constitute a warranty even had there been no other war- 
anty contained in the writings. On whatever ground they are 
rested, the decisions, which are most of them old ones, seem open 
to criticism, as are many of the older cases on warranty. That 
descriptive statements may constitute a warranty has already been 
seen.? If this is granted, the express contract of warranty which 
the parties enter into does not seem to preclude a reasonable man 
from relying upon assertions as to other matters than those covered 
by the express contract. If then the buyer in fact relies upon 
such statements, an obligation should be imposed by law upon the 
seller as in other cases where he makes positive statements of fact 
upon which the buyer is justified in relying, although the words do 


not indicate an agreement to contract. . 
Samuel Williston. 


1 Wood v. Smith, 5 M. & R. 124. 

2 In Richardson v. Brown, 1 Bing. 344, a memorandum of the sale of a horse stated 
the subject of the sale as “‘a horse 5 years old, has been constantly driven in the 
plough, warranted.” It was held that this was a warranty of soundness and did not 
cover the assertion in regard to the horse’s age. 

So in Budd v. Fairmaner, 8 Bing. 48, the following memorandum, “ received ten 
pounds for a gray four year old colt, warranted sound in every respect,” was held to 
give no warranty as to the age of the animal. 

So in Anthony v. Halstead, 37 L. T. (N.S) 433, this receipt, “ received sixty pounds 
for a black horse, rising five years, quiet to ride and drive, and warranted sound up to 
this date, or subject to the examination of a veterinary surgeon,” was held to give no 
warranty that the horse was quiet to ride or drive. See also to the same effect 
Dickenson v. Gapp, cited in 8 Bing. 50, and Willard v. Stevens, 24 N. H. 271. 

8 Supra, p. 563. 


Note A. 


In Berman v. Woods, 38 Ark. 351, an order was given for a printing press based 
on representations in the seller’s letters and catalogue of the size and capacity of the 
press. The press was sent, but the buyer claimed it was not in accordance with the 
statements. The court held that as the press did not correspond in one material 
respect, the size of the form which it would print, with the representations made in 
correspondence, rescission for breach of warranty might have been made if the buyer. 
had acted promptly. As to the representations, the nature of which is not stated, in 
regard to the merits of the press made by the sellers in their circular, the court held 
that they did not amount to warranties; saying: “They are the usual artifices of 
. enterprise and competition,” and quoted 1 Parsons, Contracts, 588, to the effect that 
a purchaser “cannot rely upon all statements and assertions made by the maker in 
circulars concerning the article as a warranty that it will do what is stated.” 
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An intention to warrant is also said to be necessary in Hartin Commission Co. v. 
Pelt, 88 S. W. 929 (Ark.). 

In Barnett v. Stanton, 2 Ala. 181, the seller of clothing represented it to be “ fresh, 
well-made, and suitable for the market.” The court held that there was no warranty ; 
saying, “No matter how positive the representation of the seller may be, it will be 
regarded as an expression of his belief, or opinion, unless it was intended and received 
as a stipulation that the property was of the quality represented.” 

In McCaa v. Elam Drug Co., 114 Ala. 74, 86, the court said, however: “ Every 
vendor, whether he be a dealer or not, is responsible for his representations or affirma- 
tions as to quality, which are more than expressions of opinion and which are relied 
upon, and upon which the party purchasing has the right to rely,” and also: “ The 
purchaser may have had no opportunity to examine the article, or, if subject to exami- 
nation and in fact examined, he may not possess the requisite information to enable 
him to determine. In such a case, if the vendor affirms or represents the quality of 
the goods, as a fact, he is bound by such representation or affirmation.” 

It will be seen that in these statements nothing is said about the seller’s intention. 

In Polhemus v. Heiman, 45 Cal. 573, 578, the court defined a warranty as follows: 
“ Any affirmation made at the time of sale as to the quality or condition of the thing 
sold will be treated as a warranty if it was so intended.” In McLennan v. Ohmen, 
75 Cal. 558, the court laid down the same rule, adding: “ Whether it was so intended 
and the purchaser acted upon it are questions of fact for the jury.” 

In Illinois several early cases laid stress upon the intention of the seller. In 
Ender v. Scott, 11 Ill. 35, an instruction to the jury that “if the defendant repre- 
sented in positive terms to the plaintiff before the exchange that the mare was sound, 
such positive assertion will amount to a warranty,” was held to be erroneous because 
it was said that the plaintiff might not have intended the assertion as a proposition to 
warrant. Intention was also laid stress upon in Adams v. Johnson, 15 Ill. 345. In 
Hanson v. Busse, 45 Ill. 496, the court, though giving a definition of warranty which 
included the requirements of intention, held, that in case of a sale by sample a 
representation that the bulk was as good as the sample, necessarily amounted to a 
warranty. 

In Reed v. Hastings, 61 II]. 266, 268, the court effectually limited its earlier decis- 
ions by holding that “the intention with which the representation is made is to be 
determined by the character of the representation made, and the object to be effected 
by it.” The court further said, broadly: “ When the representation is positive and 
relates to a matter of fact, it constitutes a warranty. . . . It surely cannot be the law 
that a vendor of a chattel is permitted to make any false statements of fact in relation 
to the article which he may choose to indulge in, thereby inducing the purchase, and 
not being accountable to the purchaser.” The same test was applied in Kenner v. 
Harding, 85 Ill. 264, and in Roberts v. Applegate, 153 Ill. 210, 216. 

In Phillips v. Vermillion, 91 Ill. App. 133, however, the court without citing any 
cases held that the question of intention was vital. 

In Indiana the court lays stress on intent. 

In House z. Fort, 4 Blackf. (Ind.) 293, the court held that a statement that a horse 
was sound, made to induce the sale, was not, fer se, a warranty. “It is of itself only 
a representation. To give it the effect of a warranty there must be evidence to show 
that the parties intended it to have that effect.” 

So in Jones v. Quick, 28 Ind. 125, it was held that the words must have been 
“intended and understood” as a warranty. In Smith v. Borden, 160 Ind. 223, 228, 
the court does not put the matter so strongly: “ Any positive representation, as- 
sertion, or affirmation, made by the seller during the pendency of the negotiations 
for the sale, not the mere expression of an opinion or belief, which fairly expresses 
the intention of the seller to warrant the article or property sold to be what it is 
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represented, will constitute an express warranty.” See also Bowman v. Clemmer, 50 
Ind. 10. 

‘In Ransberger v. Ing, 55 Mo. App. 621, the court held that a mere assertion of the 
quality or condition of a chattel at the time of a sale is not, as matter of law, a 
warranty, but it is merely evidence thereof as it may tend to show the intention of the 
parties, which is a question for the jury. 

In Kircher v. Conrad, 9 Mont. 191, the court held that a statement made by a 
: seller that certain wheat was “spring wheat ” was not a warranty. The court relied 
‘on Shisler v. Baxter, 109 Pa. St. 443, and Lord v. Grow, 39 Pa. St. 88, which do 
indeed support the decision of the Montana court, but, as has been’ seen, the law 
of Pennsylvania is peculiar. 

Seixas v. Woods, 2 Caines (N. Y.) 48. In this case the seller advertised certain 
wood he had for sale as “ brazilletto,” and showed to the plaintiff an invoice of the 
wood received from the person who had sold it to him, describing the wood by that 
name. He also made out a bill of parcels to the plaintiffs for the wood under that 
name. In fact, the wood was peachum, but the defendant did not know it. This was 
held no warranty because it did not appear by the evidence that the seller so intended. 
Again, in Swett v. Colgate, 20 Johns. (N. Y) 196, the court held a description of 
certain goods by the seller as “ barilla” did not amount to a warranty that they were 
such. The law of New York, however, is no longer indicated by these cases. 

In Hawkins v. Pemberton, 51 N. Y. 198, Earl, J., says: “It is not true, as some- 
times stated, that the representation, in order to constitute a warranty, must have been 
intended by the vendor, as well as understood by the vendee, as a warranty. If the 
contract be in writing and it contains a clear warranty, the vendor will not be per- 
mitted to say that he did not intend what his language clearly and explicitly declares ; 
and so, if it be by parol, and the representation as to the character or quality of the 
article sold be positive, not mere matter of opinion or judgment, and the vendee under- 
stands it as a warranty, and he relies upon it, and is induced by it, the vendor is 
bound by the warranty, no matter whether he intended it to be a warranty or not. 
He is responsible for the language he uses, and cannot escape liability by claiming 
that he did not intend to convey the impression which his language was calculated to 
produce upon the mind of the vendee.” 

In North Carolina early decisions laid stress on intent, and apparently by intent, 
meant an intent to contract. Erwin v. Maxwell, 3 Murph. (N.C.) 241; Foggart v. 
Blackweller, 4 Ired. (N. C.) 238. In McKinnon v. McIntosh, 98 N. C. 89, 92, however, 
the court says: ‘‘ That for misrepresentation the vendor is liable as on a warranty ‘ if 
such representation was intended not as a mere expression of an opinion but the posi- 
tive assertion of a fact upon which the purchaser acts,’ and this is a question for 
the jury.” 

In Vermont the rule as to intention has been sttictly applied until recently. In 
Enger v. Dawley, 62 Vt. 164, an instruction was requested that-if a catalogue was 
used by the parties and referred to by them in completing the sale, and the defendant 
relied on statements therein and believed them to be true, they were, in legal effect, 
warranties. The court held the instruction correctly refused, saying : “ To constitute 
a representation a warranty, it must have been so intended and understood by the 
parties, both vendor and vendee. Beeman v. Buck, 3 Vt. 53; Foster v. Caldwell’s 
Estate, 18 Vt. 176; Bond w. Clark, 35 Vt. 577; Houghton v. Carpenter, 4o Vt. 588; 
Pennock v. Stygles, 54 Vt. 226; or, intended by the parties as a part of the contract. 
Richardson v. Grandy, 49 Vt. 22; or, have formed the basis of the contract; Beals v. 
Olmstead, 24 Vt. 114; Drew v. Edmunds, 60 Vt. gor.” In Hobart v. Young, 63 Vt. 
363, 369, however, the court modified its previous position, saying: “ Any affirmation 
as to the kind or quality of the thing sold, not uttered as matter of commendation, 
opinion, nor belief, made by the seller pending the treaty of sale, for the purpose of 
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assuring the purchaser of the truth of the affirmation and of inducing him to make the 
purchase, if so received and relied upon by the purchaser, is deemed to be an express 
warranty. And in case of oral contracts, it is the province of the jury to decide, in 
view of all the circumstances attending the transaction, whether such a warranty exists ° 
or not.” 

In Mason v. Chappel, 15 Grat. (Va.) 572, 583, the court said: “ No affirmation, 
however strong, will constitute a warranty unless it was so intended. If it is intended 
as a warranty, the vendor is liable, if it turns out to be false, however honest he may 
have been in making it ; but if it is intended as an expression of opinion merely, or as 
simple praise or commendation of the article, he is not liable, unless it can be shown 
that he knew at the time that it was untrue.” In later Virginia cases, however, less 
stress is laid upon intent. In Herron v. Dibrell, 87 Va. 289, the court held that 
statements made in regard to tobacco that it was “sound” and “redried” and in 
“good keeping order,” amounted to a warranty. The court quoted with approval: 
“The general rule is that whatever a person represents at the time of the sale is a 
warranty.” See also Milburn Wagon Co. v. Nisewarner, 90 Va. 714. 

In Giffert v. West, 33 Wis. 617, the court held: “that an affirmation made by 
the vendor at the time of the sale amounts to an express warranty, if it appears 
on the facts stated or proven to have been so intended and received.” In Hoff- 
man v. Dixon, 105 Wis. 315, however, the court held: “An affirmation of the 
fact as to the kind or quality of an article offered for sale, of which the vendee is 
ignorant but on which he relies in purchasing such article, is as much a binding con- 
tract of warranty as a formal agreement using the plainest and most equivocal language 
on the subject. . . . The better class of cases holds that a positive affirmation of a 
material fact as a fact, intended to be relied upon as such and which is so relied upon, 
constitutes in law a warranty, whether the vendor mentally intended to warrant or not. 
The latter is the doctrine of this court, as indicated by numerous cases where it has 
been applied.” To similar effect is J. H. Clark Co. v. Rice, 127 Wis. 451. See also 
Bagley v. Cleveland Rolling Mill Co., 21 Fed. 159; Unland z. Garton, 48 Neb. 202; 
Cole v. Carter, 22 Tex. Civ. App. 457. 


Norte B. 


In the following cases relief was allowed: Sauerman v. Simmons, 74 Ark. 563, an 
action of rescission for breach of warranty. Held a question for the jury whether repre- 
sentations as to a pump “that it would lift 35 feet on a straight lift” amounted toa 
warranty. Mason v. Thornton, 74 Ark. 46, an agreement that the price of the goods 
sold should be determined by the cost marks upon them was held to involve a state- 
ment by the seller that the marks purporting to indicate the cost did so in fact, and 
that tort for deceit would lie if the seller knew the marks to be inaccurate. . 

Burge v. Stroberg, 42 Ga. 88, a statement that a horse was 14 years old, held a 
warranty. 

In Trench v. Hardin County Canning Co., 67 Ill. App. 269, the seller wrote : “ under- 
stand we quote you only on cases that are well made, tested, and in every way satis- 
factory for your work.” This was held to create a warranty that cars bought thereafter 
were first class in every particular. 

Forcheimer v. Stewart, 65 Ia. 593, a description of hams as “ choice sugar-cured 
canvased hams ” was held a statement of fact. 

Latham z. Shipley, 86 Ia. 543, statements were made in a catalogue in regard to a 
machine that it was in “ first class order,” and in letters that “it will certainly do your 
work,” the buyer had not seen the machine and relied on the seller’s statements. 
Held, the seller was liable in damages for breach of warranty. 

Stevens v. Bradley, 89 Ia. 174, the owner of hogs at an auction sale mani that 
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they were as “thrifty a lot as he had ever owned, and that he had been in the hog 
business a good many years.” Held a warranty of soundness. 

Harrigan v. Advance Thresher Co., 26 Ky. L. Rep. 317, statements in regard to a 
second-hand engine that it was “ all right, in good condition,” and “could do the work 
of any good twelve horse power engine” if untrue, justified recoupment in an action 
for the price. 

McClintock v, Emick, 87 Ky. 160, a statement pending a bargain that mules were 
‘ail right” amounts to a warranty of soundness. 

Bryant v. Crosby, 40 Me. 9, the statement that “sheep are young and healthy ” is a 
statement of fact. 

Morse v. Moore, 83 Me. 473, “good clear merchantable ice not less than twelve 
inches in thickness.” These words were part of the seller’s — in a written con- 
tract and were held to amount to a warranty. 

J. I. Case Co. v, McKinnon, 82 Minn. 75, an assurance that an engine had “ample 
power” to run a separator was held to render the seller liable as a warrantor. 

Branson v. Turner, 77 Mo. 489. The seller wrote the buyer that he had a fine steer 
for sale, that the steer had a sore under his neck, “ but that don’t hurt him, it is most 
well.” The buyer replied, “if your cattle are as good as represented you can deliver 
them.” The steer was thereupon sent with others. It was held this amenanes toa 
warranty. 

Burr v. Redhead, 52 Neb. 617, statements that bicycles were to be of “good 
materials ” and of the “highest possible grade” were held statements of fact. 

Lederer v. Yule, 67 N. J. Eq. 65, a representation that a patented burglar alarm 
could be made as good as a sample for a specified price, was held ground for rescission 
for fraud. This necessarily involved a decision that the representation was as to 
matter of fact rather than opinion. 

Phillips v. Crosby, 70 N. J. L. 785, representations by the seller of oil stock as to 
the lands owned by the company, the number of oil wells upon the lands and their 
productiveness. It was held that they should be submitted to the jury to find whether 
there was a warranty. 

Money v. Fisher, 92 Hun (N. Y.) 347, on purchase of a bull the buyer asked if he was 
“ fat and all right” and said he would purchase on that condition. The seller answered 
“yes.” This was held a warranty. 

Titus v. Poole, 145 N. Y. 414, on selling bank stock the seller stated that the bank 
was organized under the laws of Pennsylvania, that the stock was worth one hundred 
cents on the dollar, that it was good high dividend paying stock. It was held the 
seller was liable for these statements as upon a warranty that the stock was worth par 
and that the bank was organized as represented. 

May v. Loomis, 140 N. C. 350, statements fraudulently made by the sellers of timber 
that they had had it carefully estimated and that the estimate showed a specified 
quantity, are statements of fact, and entitle the buyer to a counter-claim when sued for 
the price. 

Reese v. Bates, 94 Va. 321, a statement that guano was “as good as any in the 
market” is a statement of fact. 

Northwestern Lumber Co. v. Callendar, 36 Wash. 492, representations by the seller 
of machinery to make boxes, as to the worth of the machinery and the boxes made by 
it, were held warranties justifying a finding for the buyer in an action for the balance 
of the price. 

Winkler v. Patten, 57 Wis. 405, statements that goods were “good bagging and 
gunnies ”’ and were “ far superior to any Chicago and Milwaukee packings ” and were 
“ worth 2% cts. per pound” amounted to a warranty justifying the buyer in counter- 
claiming in an action for the price. 

Milwaukee Machine Co. v. Hamacek, 115 Wis. 422, the seller’s statement that an 
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engine was “as good as new in every particular” is an assertion of fact. See also 
Lamme v. Gregg, 1 Met. (Ky.) 444; Dickens v. Williams, 2 B. Mon. (Ky.) 374; 
Young v. Van Natta, 113 Mo. App. 550; Love v. Miller, 104 N. C. 582; Reiger v. 
Worth, 130 N. C. 268; Beasley v. Surles, 140 N. C. 605. 

In the following cases relief was denied : 

Chalmers v. Harding, 17 L. T. (N.S.) 571, a statement in regard to a reaping 
machine that it would “ cut wheat, barley, &c., efficiently,” held no warranty. 

Brawley v. United States, 96 U. S. 168, a contract for the sale of an entire lot of 
goods, naming the quantity with the addition of the words “ more or less.” It was 
held that the representation as to quantity was merely an estimate of opinion. 

Schroeder v. Trubee, 35 Fed. 652, a statement by the seller of stock, made in good 
faith, that dividends which had been declared had been earned and that the stock 
account was “all right,” held no warranty. 

Sleeper v. Wood, 60 Fed. 888 (C. C. A.), a statement that canned corn was of the 
“best packing of 1888 ” accompanied with “usual guaranty against swells,” was 
matter of opinion. 

Crosby v. Emerson, 142 Fed. 713 (C. C. A.), a statement: by the seller of mining 
stock in regard to the value of the property, with prophecies as to the prospects of the 
company, held no defense to an action for the price. Farrow v. Andrews, 69 Ala. 96, 
a representation by a seller of guano that it was a good fertilizer, held no warranty. 

‘Shiretzki v. Kessler, 37 So. 422 (Ala.), a statement that certain whiskey would meet 
the wants of the buyer’s trade, held no defense to an action for the price. 

Bain v. Withey, 107 Ala. 223, a statement that a patented article was “a valuable 
and useful improvement” held a mere expression of opinion and no defense to an 
action for the price. 

Baldwin v. Daniel, 69 Ga. 782, a representation that a plow “would sell well in 
Mississippi,” held a statement of opinion, and no defense to an action for the price. 

Navassa Co. v. Commercial Co., 93 Ga. 92, a sale of a specific pile of guano “ esti- 
mated” to contain 253'4 tons was agreed upon. The purchaser was held bound to 
take the entire pile, though it contained 702%o tons. 

Towell v. Gatewood, 3 Ill. 22, statement in a bill of sale describing tobacco as “ good 
first and second rate tobacco” held a statement of opinion. 


Barrie v. Jerome, 112 Ill. App. 329, statements by a seller of Balzac’s works that. 


they were “nice books,” “books that children love to read,” were statements of 
opinion merely, and no defense to an action for the price. 

Jackson v. Mott, 76 Ia. 263, a statement of the age of a horse was held erroneouslf 
ruled as warranty as matter of law. The question should have been submitted to the 
jury. 

Shambaugh z. Current, rt Ia. 121, and Burnett v. Hensley, 118 Ia. 575, a de- 
scription of animals as “thoroughbred” was held not a statement of fact. 

Gaar v. Halverson, 128 Ia. 603, statements that an engine was “practically as good 
as new,” and was of sufficient power to drive the defendant’s machinery, held expres- 
sions of opinion, and no defense to an action for the price. 

Bryant v. Crosby, 40 Me. 9, a statement that “sheep would shear from 3 to 5 Ibs. 
of wool per head, and that the buyer could pay for the sheep by the wool from the 
sheep in two years, and have wool left,” a statement of opinion. 

Rice v. Codman, 1 Allen (Mass.) 377, bill of sale of gunny cloth which specified the 
weight as “per foreign invoice” was held not a warranty that the actual weight corre- 
sponds with the invoice weight, and the seller was not liable in damages. 

Deming v. Darling, 148 Mass. 504, a statement that a bond was “an A ¢1 bond” 
was held a matter of opinion, not making the seller liable for fraudulent representations. 

‘In Morley v. Consolidated Mfg. Co., 81 N. E. 993 (Mass.), the plaintiff bought a 
second-hand automobile for about one-half the price of anew car. He used it several 
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months when the crank shaft broke and damaged the engine materially. The agent 
who sold the machine to the plaintiff said at the time of the sale “that the machine 
had been used as a demonstrating car and had been run about five hundred miles ; 
that it was in first class condition and all right.” The trial court ordered a verdict for 
the defendant, which was upheld, the court saying, “There was no express warranty, 
all that Read said as to the value and nature of the machine was mere sellers’ talk.” 

Worth v. McConnell, 42 Mich. 473, a statement that a threshing machine “‘is a very 
good machine and will do very nice work” held not a warranty and no defense to an 
action for the price. 

Linn v. Gunn, 56 Mich. 447, the seller of a stock of goods represented that the 
stock equalled in cost an amount shown by an inventory less an amount shown in his 
books as received from sales. The seller was held not liable. His statements were 
made in good faith and the purchaser was experienced. 

Matlock v. Meyers, 64 Mo. 531, statement in regard to a mare that she is a “ good 
mare” held not a warranty of soundness, and not to make the seller liable for a defect 
in her eyes. 

Bartlett v. Hoppock, 34 N. Y. 118, a statement by an Ohio drover to a New York 
City stock buyer in regard to hogs that they were “suitable and proper for the New 
York market” was held matter of opinion. The hogs were open to inspection, and 
the court said: “the purchaser had much the better opportunity of knowledge, and 
were it otherwise it would not constitute a warranty in law.” There was therefore no 
defgnse to an action for the price. 

Stumpp z. Lynber, 84 N. Y. Supp. 912, a statement that roses offered for sale “ were 
very fine stock ” held not a warranty, and no defense to an action for the price. Cash 
Register Co, v. Townsend Grocery Store, 137 N. C. 652. Statements that a cash 
register “‘would do away with a book-keeper,” “that the books could be kept on 
the machine,” “that the machine could be operated by a person of ordinary intelli- 
gence,” held to be statements of opinion, and no defense to an action for the price. 

Osborne v. McCoy, 107 N. C. 726, a statement by the seller “that a horse was 
sound as far as he knew,” honestly made, held no warranty. 

Worrell v. Kinnear Mfg. Co., 103 Va. 719, a statement that a bid was as low as 
work in question could be done for and there was no profit at that price, held expres- 
sions of opinion, which did not justify rescission by the purchaser. 

Baker v. Henderson, 24 Wis. 509, a statement that “trees had not been injured by 
exposure to the weather,” held no warranty and no defense to an action for the price. 

Elkins v. Kenyon, 34 Wis. 93, a statement of an agricultural machine that it would 
work “in all kinds of hay, grain, straw and other grass,” held no warranty. See also 
Tabor v. Peters, 74 Ala. 90; Englehardt v. Clanton, 83 Ala. 336; Collins v. Tigner, 
60 Atl. 978 (Del.); Roberts v. Applegate, 153 Ill. 210; Lynch v. Murphy, 171 Mass. 
307 ; Bates County Bank v. Anderson, 85 Mo. App. 351; Anthony z. Potts, 63 Mo. 
App. 517; Walsh v. Hall, 66 N. C. 233; Oneal v. Weisman, 88 S. W. 290 (Tex., Civ. 
App.) ; Tenney wv. Cowles, 67 Wis. 594. 
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UNIFORMITY OF LAW IN THE SEVERAL 
STATES AS AN AMERICAN IDEAL. 


IV.— STATE COURTS VERSUS FEDERAL COURTS. 


I.  Gaumees based upon rights conferred by federal law, or pre- 

senting federal questions, are usually brought in the federal 
courts, and in many instances must be brought in those courts. 
There are many questions of federal law which may be litigated in 
state courts, subject to a right of removal to the federal courts, or to 
review by the Supreme Court of the United States by writ of error 
to the highest court of the state in which a decision of the federal 
question can be had. The federal law is the supreme law of the 
land, but that quality of the federal law is the same whether it is 
construed and declared in a state court or in a federal court. It 
by no means follows as a corollary from the supremacy of the 
federal law that the federal courts are also supreme over the state 
courts. The rule as between the courts is, that when a court of 
either sovereignty has acquired jurisdiction of a cause, the courts 
of the other sovereignty will not interfere to prevent the exercise 
of jurisdiction by injunction or other writ against the court? It 
is usually possible for counsel to get all cases involving federal 
questions before the federal courts for decision, whenever for any 
reason it is deemed desirable to avoid a decision of the question 
in a state court. This was illustrated with great clearness in the 
recent case of Ex parte Young,2—a case which also illustrates 
with great vividness the paramount quality of the federal law. 
The Attorney-General of Minnesota was forbidden by injunction 
issued by a judge of a circuit court of the United States from 
taking any steps against certain railroads to enforce the remedies 
or penalties specified in rate laws of the State of Minnesota, 


1 Continued from 21 Harv. L. REV. 526. 

2 See U. S. Rev. Stat. § 720. Peckham, J., says, in Ex parte Young, decided 
March 23, 1908, “an injunction against a state court would be a violation of the 
whole scheme of our government. If an injunction against an individual is disobeyed, 
and he commences proceedings before a grand jury or in a court, such disobedience is 


+ personal only, and the court or jury can proceed without incurring any penalty on 


that account.” 
8 209 U. S. 123. . 
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passed in April, 1907. In the performance of his duty, as he 
believed, as chief law officer of the state, the Attorney-General 
violated the injunction by applying in a state court for a writ 
of mandamus against the Northern Pacific Railway Company, and 
was fined for contempt by the federal court and committed to 
jail for non-payment of the fine. On a petition for habeas corpus 
under the original jurisdiction of the Supreme Court of. the 
United States, the action of the circuit court was sustained. The 
state statute in question was one of a numerous class of statutes 
enacted by various states for the purpose of exercising public con- 
trol over railroad corporations. The material point to notice here, 
in connection with uniformity of law, is the manner in which such 
statutes are likely to be construed and dealt with in state and in 
federal courts. The duty of construction is the same in each 
court, and the principles of construction applicable are precisely 
the same, but the opponents of the act were plainly desirous of 
bringing the question before the federal court, in preference to 
the state court. The statute was declared unconstitutional by the 
Supreme Court. The supposed law was a nullity, opposed to the 
national Constitution, and afforded no protection and conferred 
no rights. The case also brings into clear light a quality of the 
Constitution which has been perceived and noted by lawyers and 
publicists, but probably has not been clearly perceived by the 
public. The national Constitution was framed in 1787 by men 
who learned their law from Blackstone. It is the strongest bul- 
wark of individualism to be found in any constitutional government 
in the world. Socialism or collectivism probably can go farther - 
and faster in England, where the dominant opinion of the electo- 
rate can control Parliament, than in the United States, where the 
clause in the Constitution prohibiting the enactment by a state of 
any law impairing the obligation of contracts, and the provisions 
of the Fourteenth Amendment, securing certain fundamental rights 
against state action, stand in its way. 

Whenever the validity of any state statute is drawn in question on 
the ground that it violates the provisions of the national constitu- 
tion, that question can be determined finally only by one tribunal, 
the Supreme Court of the United States. This tends to secure 
uniformity in a large class of state legislation by subjecting it to 


1 Dicey, Law and Opinion, 308; 21 L. Quar, Rev. 230; Federalist, No: 44, by 
Madison. 
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the provisions of one constitution and the construction of one 
supreme court. 

2. When a question arising under the Constitution or laws or 
treaties of the United States has been decided by the Supreme 
Court, that decision is binding throughout the United States in 
both state and federal courts. The law upon that subject is uni- 
form throughout the country. Under the clause in the Constitu- 
tion conferring jurisdiction on the federal courts in cases arising 
between citizens of different states, cases are frequently brought 
in the federal courts which do not depend upon federal law. For 


example, in Swift 7. Tyson,! decided by the federal Supreme > 


Court in 1842, in an action by the indorsee against the acceptor 
of a bill of exchange, the question was whether a pre-existing debt 
was a valuable consideration for an indorsement and transfer of the 
bill. The acceptance was in New York, and upon ordinary princi- 
ples subject to the law of New York. Judge Story, in delivering 
the opinion of the Supreme Court, announced the rule that in 
questions of commercial law not depending upon any local statute 
or positive, fixed, or ancient, local usage, the federal courts were 
not bound by decisions of state courts, but were bound to decide in 
accordance with their own views of commercial law. This doctrine 
has since been applied to other questions of general law not de- 
pending upon local usage or statute. 

When once announced by the Supreme Court, this doctrine be- 
came the rule of action for all inferior federal courts. The effect 
was two-fold. In the first place, it created a new source of diversity 
in all parts of private law not depending upon statute or local 
usage by making it possible for the state courts in a given state, 
and the federal courts sitting within the same state, to adopt dif- 
ferent rules upon the same question of law. This has happened 
in a number of instances. On the other hand, a second and more 
important effect of the decision in Swift v. Tyson was to give to 
the Supreme Court of the United States a great opportunity to 
aid in securing uniformity of private law throughout the country. 
In any state court where a question of private law not dependirg 
upon statute or local usage arose for the first time the opinion of the 
Supreme Court of the United States upon that question would 
naturally have great weight. As the court authorized to construe 
the Constitution of the: United States, it held a position of para- 


1 16 Pet. (U. S.) 1. 
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mount authority in relation to federal questions, and that cir- 
cumstance lent weight to its decisions upon all other questions, 
especially as those decisions were binding in all inferior federal 
courts. Judge Story doubtless saw that situation in delivering the 
opinion in Swift v. Tyson. He was at all times a vigorous asserter 
of federal authority.!_ Once only, in The Thomas Jefferson,? where 
he followed the English rule then prevailing, and limited the ad- 
miralty jurisdiction to the ebb and flow of the tide, did he miss 
an opportunity to extend the judicial power of the United States. 
In Martin v. Hunter,’ in 1816, he declared that “ the whole judicial 
power of the United States should be, at all times, vested either in 
an original or appellate form, in some courts created under its 
authority.” In De Lovio v. Boit,4 while sitting in the circuit court, 
he vindicated the jurisdiction of the admiralty over contracts of 
marine insurance wherever made, a jurisdiction which was after- 
wards sustained by the Supreme Court.® So in Swift v. Tyson, 
whether consciously animated by a purpose to extend the federal 
judicial power or not, he adopted a construction of the 34th section 
of the Judiciary Act of 1789 which gave to the federal courts 
independent codrdinate authority with the state courts upon all 
questions of general law, and to the Supreme Court of the United 
States an opportunity to establish and maintain leadership of the 
state courts in the wide domain of private law. It is probable 
that all the judges of the Supreme Court at that time fully realized 
the importance and influence of the court. Thus Judge Catron, 
while dissenting in Swift v. Tyson upon the ground that one point 
decided by the court was not involved in the case, said: “ whereas, 
if the question was permitted to rest until it fairly arose, the de- 
cision of it either way by this court probably would, and I think 
ought to, settle it.”® The rule in Swift v. Tyson is so important that 
a few illustrations will be submitted to show the manner in which 
the federal influence has worked. 

In 1873 in New York Central R. R. v. Lockwood,’ the question 
was presented to the Supreme Court whether a common carrier 
could lawfully stipulate for exemption from liability for negligence 
of himself or his servants. The question arose in the case of a 
drover who shipped cattle at Buffalo to be transported to West 


1 1 Story, Life and Letters, 254. 2 10 Wheat. (U. S.) 428 (1825). 
Wheat. (U. S.) 304. # 2 Gall. (U. S.) 398. 

5 New England Marine Ins. Co. v. Dunham, 11 Wall. (U. S.) 1 (1871). 

© 16 Pet. (U. S.) 1, 23. 7 17 Wall. (U. S.) 357. © 
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Albany under a contract by which he was to accompany the 
cattle and take the risk of personal injuries from whatever cause. 
It was a question of importance to the whole country. A number 
of state courts had previously passed upon it, and the Court of 
Appeals of New York, the state in which the Lockwood case arose, 
had upheld the stipulation in favor of the exemption of the com- 
mon carrier. The Supreme Court of the United States reached 
the opposite conclusion, in a unanimous decision, the opinion 
being written by Mr. Justice Bradley. Professor Gray has called 
attention to the influence exerted by the opinion of Judge Miller 
in Nichols v. Eaton! in spreading the doctrine of spendthrift 
trusts. Similar observations will apply to the opinion of Judge 
Bradley in the Lockwood case. At the bar of New Jersey he 
seems to have been able to convince the Supreme Court of that 
state that the grantee in a deed purporting to be an indenture ixter 
partes was liable in covenant, although the indenture was executed 
by the grantor alone2 The reader may form some idea of the 
range of his learning and grasp of his mind as a judge by reading 
his opinions in Norwich & N. Y. Transportation Co. v. Wright,‘ in 
The Lottawanna,' and in the Civil Rights Cases.6 The Lockwood 
opinion is written in his best style. It combines a full presentation 
of the existing state of the law upon the question in the state 
courts and in England with original reasoning upon the principles 
of law and considerations of policy applicable to the case, and 
sums up the result in four conclusions, denying the right of a 
common carrier of goods or passengers to stipulate for exemption 
from responsibility for negligence of himself or his servants. A 
leading text-book says: ‘“ These conclusions, after so thorough an 
examination of the subject, may be said to have most decidedly 
turned the scale in favor of the exclusion of all contracts between 
carriers and their employers, exempting the former from the 
negligence, of every grade, of themselves or their employees or 
servants.” 7 

It was fortunate also for the case of Swift v. Tyson that the 


1 ot U.S. 716. 

2 Gray, Restraints on Alien., 2 ed., Preface, v. 

8 Finley v. Simpson, 2 Zab. (N. J.) 311. See Rawle, Covenants for Title, 5 ed, 
§ 272, n. 5. 

# 13 Wall. (U. S.) 104. 

5 21 ibid. 558. 

109 U. S. 3. 

7 1 Hutchinson, Carriers, 3 ed., § 453. See also § 450, n. 24, and §§ 451 and 452. 
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opinion was written by an eminent judge. In 1842 Judge Story 
was at the height of his fame. His authority was especially strong 
in commercial law, but the opinion has the weakness which usually 
results from deciding more than the facts of the case require. The 
question presented was whether the taking of a bill in payment of 
a pre-existing debt was a valuable consideration sufficient to ex- 
clude equities of the acceptor against prior holders. The court 
went beyond this question and decided not only that a taking in 
payment, but a taking as collateral security for a pre-existing debt, 
was a valuable consideration sufficient to exclude all equities. 
The case seems to have been quite generally followed in the state 
courts upon the first point, but less widely where the transfer was 
as collateral security... It was contrary to the law of New York 
upon both points, and created a diversity between the law admin- 
istered in the state courts and the federal courts within that state 
which continued — notwithstanding the hope expressed by Mr. 
Justice Clifford in Brooklyn City Bank v. Nat’l Bank of the Re- 
public,? that the courts of New York would concur at no distant 
day *— until the passage of the Negotiable Instruments Act in 
1897. It was supposed by some authorities that this statute in 
section fifty-one settled the law in accordance with Swift v. Tyson.‘ 
Other authorities have suggested that section fifty-one presents a 
question of construction.2> The Supreme Court of New York in 
the Appellate Division has held in two cases that taking negotiable 
paper merely as security does not constitute a holder for value 
within the meaning of the statute.6 The persistence of this question 
illustrates one of the dangers lying in wait for every statute which 
aims to codify the whole or any portion of our private law. It 
was well put by Lord Macnaghten on the Rule in Shelley’s Case: 
“That was putting the case in a nutshell. But it is one thing to 
put a case like Shelley’s in a nutshell, and another thing to keep 
it there.” ® It is comparatively easy to put the law of negotiable 
paper into a uniform statute and to procure the enactment of that 
statute in many states. To keep it uniform will require the best 
efforts of an able bar and of many wise and learned courts. 


1 ; Ames, Cas. on Bills and Notes, 650, n. 1, and 667, n.1. See also 4 Am. & 
Eng. Encyc., 2 ed., 290 and n. 4; 292 and n. 2, 

2 102 U. S. 14, 58 (1880). 

8 See Dill., Laws & Jurisp., 245. 

4 Crawford, Ann. Neg. Inst. Law, 2 ed., 32, § 51; Brewster v. Shrader, 26 N. Y. 
Misc. 480. 

6 Huffcut, Neg. Inst., 333, n. I. ® Van Grutten v. Foxwell, [1897] A. C. 658, 671. 
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In 1872, in Mutual Life Insurance Co. v. Terry,! the Supreme 
Court of the United States passed upon the question of the mean- 
ing of a clause in a policy of life insurance providing that the 
policy shall be void if the person insured shall die by his own 
hand. At that time, as was said by Mr. Justice Gray in Manhat- 
tan Insurance Co. v. Broughton,” “ there was a remarkable conflict 
of opinion in the courts of England, in the courts of the several 
states, and in the circuit courts of the United States, as to the true 
interpretation of such a condition.” The Supreme Court decided 
that if the assured committed the act of self-destruction when his 
reasoning faculties were so far impaired that he was not able to 
understand the moral character of his act, it was not within the 
condition of the policy, and the insurer was liable. There is now 
strong authority in the state courts in favor of that view.’ 

In 1851, in Little Miami Railroad Co. v. Stevens,’ the Supreme 
Court of Ohio introduced into the law of master and servant a new 
rule known as the superior-servant rule, which was a great depar- 
ture from the common law as laid down in Farwell v. Boston & 
Worcester Railroad. The action was by an engineer for personal 
injuries caused by the negligence of the conductor in charge of 
the train. The court held that “where an employer placed one 
person in his employ under the direction of another, also in his 
employ, such employer is liable for injury to the person of him 
placed in the subordinate situation, by the negligence of his 
superior.” 

This rule has produced diversity and confusion in the law of 
master and servant similar to that which Lawrence v. Fox pro- 
duced in the law of contract. It spread from Ohio to other states, 
and there are now “no less than five distinct interpretations of the 
superior-servant limitation.”® The weight of the Supreme Court 
of the United States, after a period of uncertainty, was at last 
thrown decisively into the scale against the limitation, in Baltimore 
& Ohio R. R. v. Baugh’ and New England Railroad v. Conroy. 


1 15 Wall. (U. S.) 580. 

2 109 U. S. 121, 127. 

8 Wambaugh, Cas. on Ins., 769 and n.1; 19 Am. & Eng. Encyc., 2 ed., 77. See, 
however, Daniels v. N. Y., N. H. & H. R. R., 183 Mass. 393, 399. 

* 20 Oh. St. 416. 

5 4 Met. (Mass.) 49. 

6 12 Am. & Eng. Encyc., 2 ed., 922. 

T 149 U. S. 368 (1892). 

8 175 U. S. 322 (1899). 
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There are signs that those decisions have had an influence upon 
the decisions of state courts. 

Without a full and thorough examination of all the decisions in 
the state courts bearing upon the question it is impossible to meas- 
ure accurately the effect of the rule in Swift v. Tyson in securing 
uniformity of law. That it has affected the course of decision 
favorably to uniformity in states where the law had not previously 
been settled seems reasonably clear. The state courts on their 
part, while freely acknowledging the duty of obedience to the 
Supreme Court upon all questions depending upon the Constitu- 
tion, treaties, or laws of the United States, have firmly asserted 
their independent authority upon all questions of general law. 
No case has ever fallen under my notice where either a state or a 
federal court has yielded its own previously declared opinion to 
the other on a question of commercial or other general law. In 
1848 the points decided in Swift v. Tyson were presented again in 
the highest court of New York, in Stalker v. McDonald,? where 
Chancellor Walworth re-examined the decisions in an elaborate 
opinion and concluded thus: “ Nor do I think that the settled law 
of this state is so manifestly wrong as to authorize this court to 
overturn its former decision, for the purpose of conforming it to 
that of any other tribunal whose decisions are not of paramount 
authority.” So in 1877, in Mynard v. Syracuse, Buffalo & New 
York R. R., involving the question in the Lockwood case, the 
Court of Appeals by Church, Ch. J., said: “If we felt at liberty 
to review the question, the reasoning of Justice Bradley in that 
case would be entitled to serious consideration, but the right thus 
to stipulate has been so repeatedly affirmed by this court that the 
question cannot with propriety be regarded as an open one in this 
state.” 8 One incidental benefit resulting from the rule in Swift v. 
Tyson has been to stimulate elaborate discussions of opposing 
doctrines in several cases in the state and federal courts. The 
great case of Hill v. Boston,* in Massachusetts, involving a funda- 
mental doctrine in the law of municipal liability for negligence, 
is devoted largely to an examination of the grounds and authori- 
ties relied upon in Barnes v. District of Columbia,® to which it is 
opposed. On the other hand, the point in the Barnes case was 


1 Rose, Notes on U. S. Reports, 3 Supp. 373, 376, 1062-1064; 75 Am. St. Rep. 
580, and notes at 609, 625-626. 

2 6 Hill (N. Y.) 93. 8 71 N. Y. 180, 185. 

* 122 Mass. 344. 5 ot U.S. 540 (1876). 
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before the federal Supreme Court again in 1889 and was 
affirmed.! 

In leaving this subject two considerations are submitted. (a) The 
uniformity of decision on questions of general law throughout the 
United States in the federal courts? is an impressive fact, in com- 
parison with the numerous diversities, at times almost frivolous, in 
the rules of commercial law and general common law and equity 
which have grown up in the various states, and which stop at state 
lines. This spectacle is one fact which gives momentum to the 
federalizing tendency of the time, by causing men to long for the 
convenience and certainty which come from a uniform body of pri- 
vate law. (4) This spectacle of uniformity throughout the federal 
domain brings home impressively the good sense, one might say the 
vast wisdom, of the English judges in establishing and upholding 
the doctrine of the binding quality of precedents, both at common 
law and in equity.2 This rule came to the colonies with the Eng- 
lish law. By means of it the entire judiciary of the nation is, as it 
were, consolidated into one body. The law as declared by the 
highest federal court is the law for all inferior courts within the 
jurisdiction. If this were not so, each court would stand by itself. 
Its decision would have no force except upon the parties to the 
cause. Such is the effect of the decision of a court, even of the 
highest court, on the continent of Europe. That, no doubt, is one 
reason why the courts of Europe do not hold the position of dignity 
and power which they enjoy in common law countries like England, 
or in the United States, where, by the written constitutions, they 
are erected into a codrdinate branch of the government. 

3. The federal courts, under the Constitution and laws of Con- 
gress, administer law and equity as separate systems, and have a 
uniform system of equity law and of equity procedure throughout 
the United States. There is no separate court of equity. In the 
states, on the other hand, there is no uniformity of method in deal- 
ing with equity. Four states have separate courts of chancery. 


1 District of Columbia v. Woodbury, 136 U. S. 450. 

2 Of course there may be, and frequently has been, conflict of decision among 
different circuits until the question is passed upon by the Supreme Court. 

8 See Gee v. Pritchard, 2 Swanst. 402, 414, per Eldon, L. C. (1818); Osborne wv. 
Rowlett, 13 Ch. D. 774, 784, per Jessel, M. R. (1880). 

* New Jersey, Delaware, Tennessee, and Mississippi. Hartshorne, Courts and 
Procedure, 28-32 (1905), gives a list of six states besides New Jersey as having courts 
of chancery. He includes Vermont, Alabama, and Michigan, states where it seems 
that the chancellors or equity judges have also a common law jurisdiction. 
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In some states, as in Massachusetts, law and equity are adminis- 

tered in the same courts, but as separate systems under an equity 

procedure modified more or less by statute. In the code states 

law and equity are administered as one system in the same action. 

A cardinal principle of the code procedure is, “a single form of 
action for the protection of all primary rights, whether legal or 

equitable.” This is the so-called fusion of law and equity. It 

may be confidently affirmed, however, that no legislator has ever 

yet succeeded in fusing law and equity. No legislator ever will 

succeed who is not a master of both law and equity, and such a 

legislator probably will not attempt it. All that can be done is to 

confer upon the same court or magistrate what may be called the 

in rem jurisdiction of the common law, by virtue of which a right 

sued upon is extinguished by the judgment, and changed into an 

obligation of a different nature, and the 2 personam jurisdiction 

of the chancellor? Practically the best results seem to be attain- 
able by administering both systems through one court, but with 
separate divisions adjusted to meet the demands of public business. 
This is in substance the plan of the English Judicature Act. 

4. In common law cases the federal courts have preserved the 
system of trial by jury substantially as it is used and practiced in 
England. In Capital Traction Co. v. Hof the Supreme Court de- 
cided, speaking by Mr. Justice Gray, that trial by jury under the 
Constitution “is a trial by a jury of twelve men, in the presence 
and under the superintendence of a judge empowered to instruct 
them on the facts, and (except on acquittal of a criminal charge) 
to set aside their verdict if in his opinion it is against the law or the 
evidence.”*® This rule secures the dignity of the court and gives to 
the community the benefit of the experience and wisdom of the 
judge in guiding the jury to just results and tends to provide and 
maintain a firm and steady administration of public justice. In 
some of the states the presiding judge in a jury trial is stripped of 
his common law power, required to instruct the jury in writing, 
and only upon subjects on which instructions are requested.‘ 
Under this system, the speech of Horne Tooke to the jury,® 


1 Hepburn, Hist. Development of Code Pleading, 12. 

2 See Langdell, Equity Pleading, 2 ed., § 43, and n. 4. 

3 174 U.S. 1, 14 (1898). 

* See 11 Am. & Eng. Encyc., 1 ed., 261-264; Thompson, Charging the Jury, Intro- 


duction and cc. V., VI. 
5 Lord Kenyon inquired at the close of the plaintiff’s evidence, Is there any de- 


fense? “ Horne Tooke (taking a pinch of snuff, and looking round the court for a 
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° 
intended no doubt as a studied insult to Lord Kenyon, comes 
too near the truth. 

These four points of difference between the state and federal 
courts —to which may be added the further point that under the 
Constitution all federal judges “shall hold their office. during 
good behavior ” — are of such capital importance that differences in 
results in the work of the two systems in administering justice are 
likely to appear in time. The increase of business in the federal 
courts in recent years is a fact worthy of careful study. In 1872 
Judge Curtis said to the students at the Harvard Law School: 
“When I came to the bar forty years ago, there were com- 
paratively few cases tried in the courts of the United States. 
They were generally important cases, but they were few, and the 
number of practitioners engaged in those courts was small.” At 
the present time some knowledge of federal law and practice is 
practically a necessity for every member of a state bar. In the 
competition, so to speak, between the state courts and the federal 
courts, it is of the utmost importance that the efficiency of the 
judiciary of the states should be maintained. If diversities in the 
laws of the states continue to increase, increasing dissatisfaction of 
the community may cause all persons who are interested in uni- 
formity of law to unite in a general movement to extend the federal 
jurisdiction in the sphere of private law. If Congress should make 
the jurisdiction of the federal courts exclusive in every case to 
which the judicial power of the United States extends, the volume 
of business in the state courts would be diminished. 

There is a strong tendency at the present time to extend the 
legislative power of the national legislature, especially in the regu- 
lation of interstate commerce. It is quite probable that in the 
future Congress will exercise control under the Constitution over 
subjects which have hitherto been left to the legislative action 
of the states. That tendency is increased by the unfortunate 
belief which is wide-spread among the people that state legisla- 
tures have not legislated with wisdom and fidelity to the public 


minute or two): ‘ There are three efficient parties engaged in this trial, — you, gentle- 
men of the jury, Mr. Fox, and myself, and I make no doubt that we shall bring it to a 
satisfactory conclusion. As for the judge and the crier, they are here to preserve 
order; we pay them handsomely for their attendance, and in their proper sphere they 
are of some use; but they are hired as assistants only ; they are not, and never were 
intended to be, the controllers of our conduct.” 3 Campbell, Lives of the Chief 
Justices, 2 ed. (1858), 70. 
1 Curtis, Jurisdiction U. S. Courts, 1. 
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interests. The existence of this belief is proved convincingly by the 
many provisions! of modern state constitutions manifestly aimed at 
the restriction of legislative power. If, unhappily, the judiciary de- 
partment of the states, or of a number of the states, should also fail 
in public esteem or confidence, what would become of the govern-. 
ments of the states? Without an upright and efficient judiciary 
the states cannot endure. Without the states the union of states 
cannot endure. 

Uniformity of law in the several states gains new importance 
when viewed as a means of upholding the state courts as against 
the federal courts, and of preserving the just balance between the 
federal government and the governments of the states. Such 
uniformity cannot be attained or preserved merely by reducing 
the law or a portion of the law to a statute or code. It can be 
attained and preserved only by the united efforts of all who are 
engaged in the study or administration of the law, in a spirit 
of loyal devotion to the inherited systems of common law and 
equity which have descended to us from the past. The most 
effective organization of courts in the several states, with a view 
to secure to the public the best administration of justice, and to 
maintain the science of jurisprudence in spite of the mass of pre- 
cederts and statutes and the bewildering diversity of rules, will 
come only through labors informed and inspired from the same 
great sources. Upon the quality of the work done by the judges, 
lawyers, and teachers of law in the United States, in their respec- 
tive spheres, depends the future of uniformity of law in the several 
states, and, it may almost be said, the existence of state law, and 
of the states themselves as political sovereignties. 

William Schofield, 


BosTon. 


1 y Bryce, Am. Comm., 3 ed., 444 and 468; Dicey, Law and Opinion, 9; 1 Am. 
Pol. Sci. Rev. 210; Reinsch, c. VIII., The Perversion of Legislative Action. 
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CONSTITUTIONAL QUESTIONS INVOLVED 
IN THE COMMODITY CLAUSE OF 
THE HEPBURN ACT. 


HE Act of Congress approved June 26th, 1906, amending the 
Interstate Commerce Act of February 4th, 1887, provides: 


“From and after May first, nineteen hundred and eight, it shall be un- 
lawful for any railroad company to transport from any State, Territory, or 
the District of Columbia, to any other State, Territory, or the District of 
Columbia, or to any foreign country, any article or commodity, other than 
timber and the manufactured products thereof, manufactured, mined, or 
produced by it, or under its authority, or which it may own in whole, or in 
part, or in which it may have any interest direct or indirect except such 
articles or commodities as may be necessary and intended for its use in the 
conduct of its business as a common carrier.” 


Three distinct classes of questions may arise under this provi- 
sion. First: Has Congress power to pass such an Act? Second: 
What amounts to a violation of the Act? Third: What are 
the consequences to the carrier violating the Act, and the means 
given to the executive to enforce it? This article deals only 
with questions falling under the first class) There may be con- 
stitutional questions arising out of the penalties, if any, pre- 
scribed by Congress for a violation of the clause, or constitutional 
objections to the means given to the executive to enforce the Act. 
If there are such constitutional questions they are beyond the scope 
of this article, which deals only with the constitutional questions 
suggested by the section which has been recited. 

The third paragraph of the eighth section of the first article of 
our federal Constitution gives to Congress the power “ to regulate | 
commerce with foreign nations, and among the several states, and 
with the Indian tribes.” Is a law which prohibits an interstate 
carrier from carrying a product in which the carrier is directly or 
indirectly interested constitutional? The leading case on the Com- 
merce Clause is Gibbons v. Ogden, decided in 1824.! In that case, 
under the guidance of Chief Justice Marshall, the Supreme Court 


1 g Wheat. (U. S.) 1. 
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held that a common carrier engaged in transporting goods or pas- 
sengers between two or more states was engaged in interstate com- 


‘merce. The soundness of this conclusion has never been doubted 


by any subsequent member of the court. A difference of opinion, 
however, has always existed in regard to the correct meaning of 
the word “commerce.” Without violating the habits of English 
speech, the phrase “commerce among the states” may be under- 
stood as including every form of lawful intercourse between the 
peoples of the states. Again, it may be regarded as including only 
every form of intercourse for business purposes. Lastly, it may be 
interpreted as including the buying and selling of commodities, but 
nothing more. The case of Gibbons v. Ogden put at rest, appar- 
ently forever, the idea that the framers of the Constitution intended 
to confine the meaning of the word “commerce” to the third and 
most restricted sense in which the word is employed in common 
speech.? Since that decision the differences among the members 
of the Supreme Court have been confined to the other possible 
meanings of the word. 

In view of the differences still existing among the members of 
the Supreme Court as to whether the first or the second view of 
the word “commerce” is the one intended by the framers of the 
Constitution, it is possible that under some circumstances even the 


-act of transporting goods from one state to another might not be 


regarded by all the members of the court as interstate commerce.® 
The act of transporting goods between the states may be under- 
taken in different ways and with different objects. The transporta- 
tion may be by a common carrier. Here the contract of carriage 
for hire is a business contract, whether the shipper intends to use 
the goods himself on their arrival at their destination, or whether 
he intends to sell them. The act of carrying out this contract is 
interstate commerce. This was what was decided in Gibbons v. 
Ogden. But the owner of goods desiring to ship them to another. 
state is not obliged to employ the services of a common carrier. 


_ He may himself transport them in his own wagon, intending either 


to use them himself on arriving at his destination, or to sell them. 


2 The writer has discussed the possible meanings of the word “commerce” and 
the decision in Gibbons v. Ogden in his essay on Marshall. See 2 Great Am. Lawyers, 
369 et seq. 
' 8 For a full statement of the conception that “ commerce among the states ” means 
only commercial intercourse, see the dissenting opinion of Chief Justice Fuller in the 
Lottery Case, 188 U. S. 321, 366. 
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Where the goods are transported in the wagon of the owner for 
the purpose of sale after their arrival in the other state, whether 
we adopt the narrowest view now possible of the meaning of the 
word “commerce” or not, the act of transporting is interstate 


commerce. It is part of the business intercourse between the — 


states. The only case on which there can be any doubt is the case 
where A, owning goods in one state, for the purpose of his own 
use of these goods in another state, transports the goods to that 
other state in his own wagon. The Supreme Court has decided 
that goods transported from one state are subjects of interstate 
commerce until sold, or otherwise incorporated into the mass of 
property in the state of importation.* The almost inevitable infer- 
ence from this decision is that both the method and object of trans- 
portation are immaterial. If both the method and object of 
transportation are immaterial, even in our third case, the man who, 
changing his home, carries his household goods from one state to 
another, while engaged in their transportation, is engaged in inter- 
state commerce. For our present purposes, however, a determina- 
tion of this “neat point” is unimportant. The Act of Congress 
under discussion expressly allows the carrier to transport “such arti- 
cles or commodities as may be necessary and intended for its use in 
the conduct of its business as a common carrier.” In effect, the 
Act prohibits only transportation, for the purpose of sale, of goods 
owned directly or indirectly by the carrier. Therefore, even though 
we adopt the narrowest possible construction of the word “ com- 
merce,” in view of the universally admitted soundness of the deci- 
sion in Gibbons v. Ogden, the Commodity Clause directly affects 
commerce among the states. 


The Constitution, however, does not read “ Congress shall have: 


power to prohibit in whole or in part interstate commerce.” The 
_ power which is given to Congress is a power to “ regulate.” There 
has been and is considerable difference of opinion in respect to the 
extent of the power thus conferred. Three views are possible. 
The first is that the power given in the first article is an absolute 
power; that standing alone the article vests in Congress a power 
over interstate commerce as absolute as the power of one of the 


thirteen states over its foreign commerce prior to the adoption of 


the Constitution; that the power necessarily includes a power to 
license and a power to destroy. This view of course admits that 


# Brown v, Maryland, 12 Wheat. (U.S.) 419. 
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Congress is limited in the means which it may adopt to execute 
the power, but claims these limitations are not found in the first 
article, but in other parts of the Constitution, as in the first 
amendments. ; 

The second view is that, while the power, being a power given 
to a sovereign government created for the very purpose of exer- 
cising the power, must be regarded as absolute, where not expressly 
limited, the power to regulate is from the very nature of the word 
itself a power which falls short, on the one hand, of the power to 
destroy, and, on the other, of the power to conduct. Under this 
view the federal government, without an amendment to the Con- 
stitution, could not arbitrarily prohibit interstate or foreign com- 
merce in a recognized article of commerce, nor could it, without 
an amendment, operate the railroads of the country. 

The third view is that, while the power given to Congress to 
regulate commerce may, on its face, be fairly construed to include 
both the power to conduct and the power to destroy, the power, 
like all other powers conferred in the Constitution on the federal 
government, is limited, not merely by the express limitations con- 
tained in the first amendments to the Constitution, but by “the 
nature of our federal state.” One who adopts this last view will 
probably sanction the federal ownership and operation of the rail- 
roads; but would deny the right of the federal government to 
destroy interstate commerce in a recognized article of commerce, 
unless, perhaps, such destruction was fairly calculated to increase 
and benefit interstate commerce in other branches of trade, or 
protect the morals, health, or safety of the people.§ 

It cannot be said that the Supreme Court has ever definitely 
adopted any one of these three possible views. As a result no 
question, not decided, involving the meaning of the word “ regu- 
late” is free from doubt, unless the proposed regulation is clearly 
within all three possible views of the meaning of the word. The 
Commodity Clause meets this requirement. Irrespective of which 
of the three possible views of the meaning of the word “ regulate” 
and the extent of the power conferred on Congress finds most 
support in the decisions of the Supreme Court, under any view 
Congress has in the first article power to pass a law which pre- 


5 The writer has discussed the value of the conception that there exist limitations 
on federal power arising from the nature of our federal state, in an article on “ Can 
the United States by Treaty Confer on Japanese Residents in California the Right to 
Attend the Public Schools?” 55 Am. L. Reg. (N. s.) (now U. P. L. Rev.) 73. 
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carrying between the states commodities in which it is directly or 
indirectly interested.6 Under the view that Congress under the 


® A passage from the opinion of Chief Justice Marshall in Gibbons v. Ogden may 


be quoted in support of the first view; he says: “ We are now arrived at the inquiry,’ 


What is this power? It is the power to regulate; that is, to prescribe the rule by 
which commerce is to be governed. This power, like all others vested in Congress, is 
complete in itself, may be exercised to its utmost extent, and acknowledges no limita- 
tions, other than are prescribed in the Constitution. . . . If, as has always been under- 
stood, the sovereignty of Congress, though limited to specified objects, is plenary as to 
those objects, the power over commerce with foreign nations, and among the several 
states, is vested in Congress as absolutely as it would be in a single government, hav- 
ing in its constitution the same restrictions on the exercise of the power as are found 
in the Constitution of the United States.” 9 Wheat. (U. S.) 196. 
This assertion by the great Chief Justice has been often repeated. It has only 
recently been made the basis for the opinions of Mr. Justice White and of Mr. Jus- 
- tice Moody in Employers’ Liability Cases (Howard v. Illinois Central R. R. Co.), 
207 U.S. 463. And yet, though the spirit of the quoted passage from Marshall’s opin- 
ion unquestionably tends toward the first view, it will be noticed that he did not say 
that the power to regulate was the power to destroy. He merely forcibly pointed out 
that under this article Congress has the absolute untrammeled choice of the means 
of regulation which it chooses to adopt. This untrammeled choice of the means of 
regulation does not necessarily involve the conception that absolute prohibition is 
regulation. For instance, Mr. Justice Harlan, in giving the opinion of the court in the 
Lottery Case, 188 U. S. 321, 356, which upheld the power of Congress to prohibit per- 
sons in one state sending lottery tickets into another state, said: “In this connection 
it must not be forgotten that the power of Congress to regulate commerce among the 
states is plenary, is complete in itself, and is subject to no limitations except such as 
may be found in the Constitution.” But even the learned Justice just quoted is at 
pains to point out, later in the same opinion, that it will be time enough to consider the 
full extent of the power of prohibition possessed by Congress when Congress arbi- 
trarily excludes from commerce among the states a useful article of commerce. P. 362. 
The power to regulate interstate commerce for the promotion of such commerce has 
never been questioned ; and it has been decided that where the act as a whole was fairly 
designed to protect or promote commerce a particular regulation, though it takes the 
form of a prohibition, is within the power of Congress. Thus the constitutionality of 
an Act of Congress prohibiting interstate railways from carrying cattle infected with 
a contagious disease has been assumed, Reid v. Colorado, 187 U. S. 137 (1902), and 
the Sherman Anti-Trust Act, prohibiting all contracts designed to restrain interstate 
commerce, has been repeatedly sustained. United States v. Trans-Missouri Freight 
Ass’n, 166 U. S. 290 (1896) ; United States v. Joint Traffic Ass’n, 171 U.S. 505 (1898) ; 
Addyston Pipe & Steel Co. v. United States, 175 U.S. 211 (1899); Northern Securi- 
ties Co. v. United States, 193 U.S. 197(1904). The Supreme Court, though by divided 
vote, has gone further and upheld an act of Congress which, not for the benefit of 
interstate commerce, but for the benefit of the morals of the people of the United 
States, prohibited persons in one state sending lottery tickets to another state: Lottery 
Case, 188 U.S. 321 (1903). See also Zz re Rahrer, 140 U. S. 545 (1891). The act 
upheld in this last case was one passed to permit the states to prohibit the sale, by the 
importer, of liquor imported from another state, though the liquor was sold in the 
package in which it had been imported. The act was the result of the decision of 
the Supreme Court in Leisy v. Hardin, 135 U. S. 100 (1889), in which the court held 
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vents a common carrier engaged in interstate commerce from 
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first article has absolute power to encourage or to destroy inter- 
state commerce, the fact that the Act is within the power is mani- 
fest. The two other views merely limit the power conferred by 
requiring that the regulation shall stop short of arbitrary prohibi-. 
tion. Under any view, therefore, a law which is passed for the 
purpose of regulating interstate commerce — which does regulate 
and does not destroy —is within the power. The Act under dis- 
cussion does not prohibit interstate commerce in any particular 
commodity or commodities. It applies only to the transportation 
of commodities. Here again, it does not prohibit the transporta- 
tion between the states of any commodities, not even of commodi- 
ties owned by the common carrier. The Act merely prohibits the 
transportation by the carrier of commodities in which it has an 
interest direct or indirect. In those cases in which the commodi- 
ties have been manufactured, mined, or produced by a common 
carrier, or under its authority, the Act goes somewhat further and 
prohibits their transportation by the carrier, manufacturing, mining, 
or producing them, even though at the time of transportation it 
has no longer any interest in them. This is not a regulation of 
commodities, it is a regulation of the transportation of commodi- 
ties by acommon carrier. As it has been decided that the act of 
carrying goods for hire between two states is interstate commerce, 
any regulation of an interstate carrier which bears a reasonable 
relation to its duties as a common carrier of commodities between 
the states is a regulation of interstate commerce. The duties of a 
common carrier which has announced that it will carry commodi- 
ties are to carry as safely and expeditiously as possible all com- 
modities given it to carry by members of the public; charge 
reasonable rates of carriage; and treat all persons alike. That 
the ownership by a common carrier of some of the commodities it 


that in the absence of any congressional legislation it was to be presumed that Con- 
gress desired interstate commerce in liquor to be free from state interference. The 
act upheld in the Rahrer case was merely an act declaring that Congress was willing 
that the states acting under the police power should prohibit the first sale. It may be 
questioned whether this case may be regarded as a regulation of interstate commerce 
in a recognized article of commerce for the purpose of promoting the morals of the 
people of the United States. For such use of the case see Mr. Justice Harlan’s opin- 
ion in the Lottery Case, 188 U. S. 321, 358. Of course, if the power to regulate com- 
merce extends to a power to prohibit any commodity from entering interstate commerce, 
then Congress may prohibit interstate commerce in liquor. For a government, having 
a power to legislate i# re a particular subject, does not lose that power because the 
real motive behind the legislation is the accomplishment of a purpose on which no 
direct power of legislation exists. : 
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carries is a condition tending to prevent the performance of the 
last two of these duties, and also perhaps to some extent the first, 
is a matter of common knowledge to those at all familiar with the 


history of our coal industry. It may be true that the evils tending to 


result from this condition not only vary in intensity with changes in 
industrial conditions, but that the evils themselves may be checked 
by other means than that adopted in this last enactment of Con- 
gress. Congress, however, is not limited in its choice of means 
except by the express prohibitions contained in the Constitution. 
If the end be within an express power, it is sufficient that the 
means adopted by Congress to accomplish the end bear a reason- 
able relation to that end. We may, therefore, fairly conclude that 
Congress under the power to regulate commerce among the states 
has the power to pass an act prohibiting interstate common car- 
riers from carrying between the states for the purpose of sale 
commodities in which they are directly or indirectly interested. 

But though the Act in question may be within the power granted 
to Congress in the first article of the Constitution, it is admitted 
by all that in regulating interstate commerce Congress cannot 
adopt a means prohibited by any of the first amendments. The 
means selected by Congress must not only be “ legitimate,” in the 
sense that it must be within the scope of a power expressly granted ; 
it is also necessary that it should not transgress the rules expressly 
incorporated into the Constitution to protect the individual from 
_ the arbitrary exercise by the federal government of the powers 
granted to it in the first or in any other article of the Constitution. 

The only amendment which would appear to have any bear- 
ing on the Commodity Clause is the Fifth Amendment, which 
provides : 


“No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, except in 
cases arising in the land or naval forces, or in the militia, when in actual 
service in time of war or public danger ; nor shall any person be subject for 
the same offense to be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against himself, nor be de- 
prived of life, liberty, or property, without due process of law; nor shall 
private property be taken for public use without just compensation.” 


In this Amendment we have two rules designed to protect prop- 
erty: one relates to the taking of property without just compen- 
sation; the other to the deprivation of property without due 
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process of law. Does the Act under discussion as applied to any 
possible combination of circumstances which may arise under it, 
violate either of these provisions? The last clause of the Amend- 
ment is a general prohibition evidently binding on all branches of 
the federal government. Congress is prohibited from passing any 
law which takes property for public use without compensation. 
The words “ for public use” are not words which limit the words 
“nor shall private property be taken.” Property, even for a 
public use, cannot be taken without just compensation. A fortiori 
it cannot be taken without just compensation for a private use. 
Whether it can be taken for a private use even with compensation 
need not be discussed. At the time of the passage of the Act 
there were many railroad companies in the country which directly 
or indirectly owned coal lands and coal. It may be that there are 
other railroads which have acquired an interest direct or indirect 
in coal properties since the passage of the Act. Again, there may 
be companies who now wish to acquire coal properties and here- 
after carry to market the coal mined from the properties they 
acquire. It is evident that the Act as applied to any of these three 
possible classes of companies does not take that part of their prop- 
erty which is now invested in their business as common carriers. 
We will consider later whether the Act as applied to a company 
owning a direct“or indirect interest in coal lands may or may not 
be considered as taking from such company their coal property? 
But as far as the railroad property of the carrier is concerned, it © 
is evident that, as applied to any possible combination of circum- 
stances, the Act does not violate the last prohibition contained in 
the Fifth Amendment. If we look at the Act, therefore, from the 
point of view of its effect on the railroad property of the common 
carrier, the only question which arises under the Fifth Amendment 
is: Does the Act violate that clause of the Amendment which 
prevents the deprivation of property without “due process of 
law”? 

The answer to this last question involves a consideration of one 
of the most intricate subjects in our constitutional law: Can a pro- 
hibition of a particular use or uses of property ever amount to a 
deprivation of property without due process? Ifa deprivation of 
use may under some, but not all, circumstances amount to a depri- 
vation of property without due process, what are the circumstances 
under which it does amount to such a deprivation? 

Before directly addressing ourselves to this question it is neces- 
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sary to dispose of certain preliminary matters. In the first place, 
was that part of the Fifth Amendment which provides that “no 
person shall be . . . deprived of . . . property, without due proc- 
ess of law,” designed to protect the individual from arbitrary action 
by Congress, or was it merely designed to protect the individual 
from arbitrary judicial or executive action? If it was not designed 
to limit legislative power, its consideration in connection with the 
constitutionality of any act of Congress would be unnecessary. So 
also, as we have decided that the Act is within the power conferred 
by the first article, it would be unnecessary to consider the pro- 
vision, if, though limiting the power of Congress, it was not 
designed to impose any special limitations on Congress, but 
merely to emphasize the fact that Congress could pass no law 
not authorized by some expressed grant of power contained in the 


Constitution. If the question were new, an examination of English > 


history and of the text of the Amendment as a whole might well 
lead us to conclude that the prohibition in question was designed 
to protect the individual only from arbitrary and illegal oppression 
by the executive or judicial branches of the federal government. 
The clause in which the words “due process of law” appear is 
undoubtedly derived from the Thirty-Ninth Article of Magna 
Charta: 


“No free man shall be seized, or imprisoned, or dispossessed, or out- 
lawed, or in any way destroyed; nor will we condemn him, nor will we 
commit him to prison, excepting by the legal judgment of his peers, or by 
the laws of the land.” 


The terms “due process of law” and “laws of the land” would 
appear to be practically synonymous. That the Barons at Runny- 
mede intended to force the King to act in proceeding against an 
individual under and not above the law, is clear; that they did not 
intend to curtail their own power to consent to a change in the 
law, is equally clear. 

The framers of the Amendment evidently intended, by the use 
of the words “due process of law,” to express the principle that 
their federal government was a government of laws, not a gov- 
ernment of men. That they intended to do more than this is, 
to say the least, exceedingly doubtful, in view of the evident origin 
of the clause, its connection in the context with legal proceedings, 
and the fact that in the last part of the eighteenth century men 
were possessed by a dread of executive and judicial, rather than 
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legislative, oppression. However, this is a question which is no 
longer open for legal discussion. As long ago as 1856, Judge 
Curtis, speaking for the Supreme Court in the case of Murray’s 
Lessee v. Hoboken Land Improvement Company, took the posi- 
tion that the restraint contained in this part of the Fifth Amend- 
ment is a restraint on “ the legislative as well as the executive and 
judicial powers of the government, and cannot be so construed as 
to leave Congress free to make any process ‘ due process of law,’ 
by its mere will.”* And in answer to his own question: “To 
what principles, then, are we to resort to ascertain whether this 
process, enacted by Congress, is due process?” he says: 


“To this the answer must be twofold. We must examine the Constitution 
itself to see whether this process be in conflict with any of its provisions. 
If not found to be so, we must look to those settled usages and modes of 
proceeding existing in the common and statute law of England, before the 
immigration of our ancestors, and which are shown not to have been un- 
suited to their civil and political condition by having been acted on by 
them after the settlement of this country.” 


It will be seen that Judge Curtis was not content to read the 
clause as prohibiting Congress from making a law contrary to the 
Constitution, or beyond the scope of the powers granted. He 
regarded the clause itself as incorporating into the Constitution, 
as additional restraints on legislative power, those fundamental 
principles which the history of England proves necessary to the 
preservation of individual. liberty and private property. It is true 
that many of these principles, if not all, were incorporated sepa- 
rately in our federal Bill of Rights. But, if any were left out, the 
view stated by Judge Curtis is, that this clause, in requiring due 
process of law, gathers them in and adds them to the other re- 
straints on the arbitrary exercise of power detailed in the rest 
of the Fifth Amendment and the other amendments to the 
Constitution. 

The position taken toward the clause prohibiting the depriva- © 
tion of property without due process by Judge Curtis, as a clause 
embodying important, if indefinite, restraints on legislative power, 
was not original with him. It had already been taken by several 
state judges and appears to have been the universally accepted 
meaning of the clause at the time of the decision of the case. 
Furthermore, since his decision, the views which he expressed 


7 18 How. (U. S.) 272, 276, 277. 
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have remained the views of the legal profession. They have been 
acted on again and again, not only by the Supreme Court, but by 
the courts of last resort of those states which have in their consti- 
tutions a similar provision.® The fact that the clause in regard to 
due process of law is a restraint on legislative power, and the fact 
that the clause contains independent restraints on legislative power 
which may not be found in other parts of the Constitution, may 
now be considered settled legal propositions. Therefore it cannot 
be said that the Commodity Clause of the Hepburn Act is “ due 
process” merely because it was regularly passed by Congress, is 
within the scope of its expressed powers, and is not contrary to 
any other provision of the Constitution. 

There is another preliminary matter. The words “ due process 
of law” might be taken to refer to the administration of justice. If 
so, though in this clause we have independent restrictions on 
legislative power, these restrictions would only prevent Congress 
from passing laws which provide arbitrary and unjust rules for the 
prosecution of civil and criminal causes. The decisions under the 
Fourteenth Amendment, however, render it impossible to give to 
the words “ due process of law” such a restricted meaning. The 
Fourteenth Amendment provides: 


“No state shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any state deprive 
any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws.” 


This Amendment has not only been held to deprive the states 
of the power to prescribe arbitrary rules for the conduct of legal 
proceedings, but to prevent a state passing any law which arbi- 
trarily deprives those affected by it of their property, although the 
law which has this effect has no relation to judicial proceedings? 
It is true the words “due process of law” have a different setting 
in the Fourteenth Amendment than the same words in the Fifth 
Amendment. In the Fourteenth we have no special reference to 
the administration of justice, while all the rest of that part of the 


8 A collection of state constitutions having a similar provision, and a fair collection 
of cases decided prior to and since the decision in Murray’s Lessee v. Hoboken Land 
Improvement Co., 18 How. (U. S.) 272, in which it is assumed, either by state or fed- 
eral judges, that the requirement of “ due process of law” is not only a prohibition on 
legislative power, but contains, in itself, special limitations not found in other parts of 
the Constitution, will be found in the notes to Cooley, Const. Lim., 7 ed., 500 ef seg. 

9 See. cases collected by Judge Cooley, supra, note 8. 
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Fifth Amendment in which the words “due process of law” 
appear, relates entirely to this subject. Therefore, though it has 
been often held that the requirement of the Fourteenth Amend- 
ment in respect to “due process ” prevents a state legislature from 
arbitrarily depriving persons of their property in any way, on 
account of the peculiar setting of the same words in the Fifth 
Amendment, it is possible to regard Congress as being only re- 
strained from making arbitrary enactments in relation to the trial 
of criminal causes and other legal proceedings. 

But although in the absence of a positive decision a fair argu- 
ment can be advanced in favor of confining the prohibition of the 
Fifth Amendment to laws relating to legal proceedings, for the 
purpose of determining whether an act prohibiting a common 
carrier from carrying its own products violates the requirement of 
the Fifth Amendment in respect to “due process of law,” it is 
much safer to start with the assumption that the Supreme Court 
will hold that Congress is restrained by this provision of the Fifth 
Amendment from passing any law which arbitrarily deprives a per- 
son of property, even though the law has nothing to do with legal 
administration. On the other hand, we may fairly conclude that 
the prohibition against deprivation of property without due process 
in the Fifth Amendment, while it may be less sweeping, is cer- 
tainly not any more sweeping than the same provision in the 
Fourteenth Amendment; and that, therefore, if the Supreme Court 
has held a state law affecting private property to be constitutional 
in spite of the Fourteenth Amendment, they will hold a similar law 
passed by Congress to be within the requirements of this part of 
the Fifth Amendment. 

As pointed out, the Commodity Clause, looked at from the point 
of view of the carrier as an owner of property devoted to its busi- 
ness as carrier —the railroad property of the railroad company, 
for instance — does not take from such carrier its property either 
directly or indirectly. It does, however, affect the possible uses to 
which the railroad company can put its railroad property. How 
far do the decisions under the Fourteenth Amendment — there are 
none on the point under the Fifth Amendment — discuss the ques- 
tion whether an interference with the use of property is a deprivation 
of property, and what bearing have these cases, if any, on the 
problem raised by the particular clause of the Hepburn Act under 
discussion? Perhaps the simplest way of answering these questions 
is to state, as succinctly. as possible, the different classes of ways in 
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which legislation may directly affect the use of property without 
taking it, and show how far state legislation falling under each class 
has been held constitutional or unconstitutional. 

First: Legislation may make more difficult any use to which 
certain property is put without making illegal any particular use. 
An example of legislation falling under this class would be an act 
which provided for a change of grade in the street in front of pri- 
vate property, or which partly closed such street by directing the 
erection of an elevated railroad or other structure. The Supreme 
Court has just held that this class of interruptions to use can never 
deprive the owner of the property adversely affected without due 
process of law; that an act of the state affecting the ingress and 
egress to property, for instance, is not a violation of the Fourteenth 
Amendment unless the local law of the state vests in the owner an 
easement in the street, which easement has been taken by the act 
without compensation.” 

Second: Legislation may prohibit a particular use, which use, 
prior to the legislative enactment, was lawful; as acts prohibiting 
the keeping of pigs inside city limits or the manufacture of liquors 
in distilleries located in the state. In cases involving this class of 
legislation the Supreme Court has held that the legislature, acting 
under the police power, may pass such legislation without violating 
the Fourteenth Amendment, even though the act practically de- 
stroys the value of the property affected and fails to provide any 
compensation to the injured owner. Thus a law which renders 
useless the distilleries or breweries of the state by prohibiting their 
use as breweries and distilleries is constitutional, and the state is 
not required by the Fourteenth Amendment to provide compensa- 
tion™ It is not certain, because the question has never arisen, 
whether an act which prohibited a particular use of property, which 
act the court would regard as outside the police power, could be 
passed by a state without compensating the owners of the particu- 
lar class of property affected; indeed, it is not certain whether 
such an act could be passed at all. 

Third: Legislation may prohibit the sale of certain property 
altogether, or the sale of particular property to a certain class or 


10 Sauer v. New York, 206 U. S. 536 (1907). 

11 Mugler v. Kansas, 123 U. S. 623 (1887). See also a law prohibiting a fertilizing 
plant to be used in the only manner in which it was practical to use such plant, which 
has been upheld, Fertilizing Co. v. Hyde Park, 97 U. S. 27 (1878) ; also an ordinance 
depriving a person of the right to use his property as a laundry between the hours of 
ten in the evening and six in the morning. Barbier v. Connolly, 113 U. S. 27 (1885). 
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classes of persons. Here, again, acts falling under this class, passed 
under the police power, though they destroy the value of the prop- 
erty and provide no compensation to the owner, have been upheld 
by the Supreme Court in spite of the objection that they violated 
the provisions of the Fourteenth Amendment. A law prohibiting 
the sale of intoxicating liquor as applied to liquor already in ex- 
istence within the jurisdiction of the state at the time of the passage 
of the act is a good example of legislation falling under this class 
which has been sustained by the court. Whether a‘state, outside 
of the police power, has the right, with or without compensation, 
to pass a law prohibiting the sale of commodities, is a question 


‘which the Supreme Court has not been called upon to decide. 


Fourth: Legislation may regulate the price at which certain 
property shall be sold, or the price of some service in connection 
with a particular use of property. No state legislature has at- 
tempted to regulate the price of ordinary services, or the price at 
which commodities generally shall be sold. We do not know, 
therefore, if an act which attempted to fix the price of such an 
article as oil,entirely apart from the reasonableness of the price fixed, 
would or would not be “due process.” * All the state legislation 
falling under this head has been designed to regulate the charges of 
public service corporations. Here the Supreme Court has held that 
a state has the power to regulate the rate of charge, but that the 
rate fixed by the legislature must be reasonable. If the rate 
fixed does not permit a fair return on the property, which the com- 
mon carrier or other public service corporation has embarked in 
its business, then the act deprives the company of its property 
without “due process of law.” 

Certain things stand out clearly from the foregoing analysis of 
the decisions under the Fourteenth Amendment. In the first 
place it is interesting to note that it is not as yet certain that any 
law which attempts to deprive a person of a right to use his prop- 


12 Mugler v. Kansas, 123 U. S. 623 (1887). 
13 Munn ». Illinois, 94 U. S. 113 (1876); C., B. & Q. R. R. Co. v. Iowa, ibid. 155; 


-Peik v. Chicago & Northwestern R. R. Co., sbid. 164; Chicago, Milwaukee & St. P. 


R. R. Co. v. Minnesota, 134 U. S. 418 (1889); and Budd v. New York, 143 U. S. 517 
(1891), seem to assume that the price of an article not affected by a public interest can- 
not be regulated by law. The point, however, has never been decided. For articles 
bearing on the subject, see 32 Am. L. Reg. (N. 5S.) (now U. P. L. Rev.) 1 and 9; 13 Yale 
L. J. 56. 

14 See cases cited supra, n. 13. 

15 Chicago, Milwaukee & St. P. R. R. Co. v. Minnesota, 134 U. S. 418 (1889). 
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erty, or even of a right to sell his property; would be regarded as 
a deprivation of property without due process of law. Under 
what we may call the railroad rate cases all that has been decided 
is that, if a public service corporation is obliged to perform a 
public service, the legislature must not, on the one hand, compel 
the performance of the services, and, on the other, deprive the 
company of a right to receive a reasonable return for them. In 
the second place, the power of a state to fix reasonable rates of 
charge for the services of a common carrier has never been 
doubted. Lastly, it is certain that a law which deprives a person 
of the use of property without taking the property, if passed un- 
der the police power, is not obnoxious to the requirement that 
no person shall be deprived of his property without due process. 

Back of these conclusions lie apparently two ideas. One is that 
every state has a police power. The other idea is that every state 
has a special power to regulate common carriers subject to its 
jurisdiction. Regulations which might be obnoxious to the re- 
quirement that private property shall not be taken without due 
process of law when applied to ordinary occupations, are not ob- 
noxious to that requirement when applied to a business affected 
with a public interest. It would seem, however, that the regula- 
tion of a common carrier, while in a sense it may be regarded as 
an exercise of a special power, is not an exercise of the police 
power, at least when the question of the constitutionality of the 
act in view of the requirement of due process of law is considered 
by the court. For instance, a regulation of rates which is not 
reasonable is not due process of law, though a police regulation 
which does not provide compensation for the injury done to the 
property affected, is due process of law. As the requirement of 
due process of law seems tobe useless as a check on the police 
power, but operates as a check on all other laws, it is important 
to our present inquiry to determine whether the Commodity 
Clause of the Hepburn Act'is an exercise on the part of Congress 
of a police power over interstate commerce. If it can be regarded 
as the exercise of the police power, then the clause requiring “ due 
process of law” has no application. If, on the other hand, it is 
merely an exercise of a power of regulation like an act fixing the 
rates of fare, then the regulation, like a regulation of rates, must 
be reasonable. 

In this place it may be asked: Does the power to regulate inter- 
state commerce include a power of police over such commerce? 

39 
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In answer to this question it can be said that there is no apparent 
reason why Congress, being the only power which can regulate 
interstate commerce, does not possess over that commerce all the 
powers of government, including the police power. The Lottery 
Case would appear to be a positive decision on this point.4* Con- 
gress prohibited persons in one state sending lottery tickets into 
another state. The majority of the court held this act to be con- 
stitutional. They refused to say that there exists a general power 
in Congress to prohibit interstate commerce in recognized articles 
of commerce; but they did decide that Congress could stop inter- 
state traffic in such an article as a lottery ticket.” What is this 
but affirming that Congress, provided the law acts only on inter- 
state commerce, can legislate for the improvement of the morals of 
the people of the United States, and that acts for the improvement 
of morals may be due process of law, where similar acts for purposes 
beyond the scope of the police power would not be due process? 
At the same time, though Congress may possess over interstate 
commerce the power of police, it does not follow that the Com- 
modity Clause is an exercise of that power. It has been held 
that a law designed to protect the morals, the health, or the safety 
of the people is a police law. But our courts, including the Su- 
preme Court of the United States, have very generally declined to 
define the limits of the power. The Supreme Court has never 
held that the “ welfare’’ of the people as well as their health, mor- 
als, and safety, is within the police power. And therefore, though | 
we may argue in favor of the proposition, we cannot positively 
assert that an act designed to make a common carrier live up to its 
public duties as a common carrier, which act has no relation to 
the morals, or health, or safety of the people, is a law passed in 
the exercise of a police power. It is, therefore, safer to conclude, 
though we may recognize that the conclusion is doubtful, that the 
Commodity Clause of the Hepburn Act was not passed in the 
exercise of a power of police. Not being passed as a police 
regulation, it follows that to prevent it from being obnoxious to 
the requirement of “due process,” it must be reasonable. Again, 
the test of reasonableness as applied to this Act must be the same 
as that which is applied to rate regulation. The Act must not pre- 
vent the carrier from receiving a fair return from the property 
which it has embarked in its business as a common carrier. 
Let us now turn to the facts. Admitting that the Act, if it de- 


16 188 U.S. 321 (1902). 17 See supra, n. 6. 
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prives any railroad company of its ability to receive a fair return ~ 
on the property which it has invested in its business as a common 
carrier, deprives that company of its property without due process 
of law, by what possibility can the Act have such an effect? A 
regulation which prohibits a railroad from transporting its own 
goods, acquired or to be hereafter acquired, does not deprive the 
railroad of its ability to make full use and receive a reasonable 
return on all property which it has invested in its business as a 
common carrier. If the railroad did not own the goods at the 
time of the passage of the Act, it was not obliged to purchase 
them. If, on the other hand, it did own them, it may sell them 
again without affecting its ability to-receive a full return on its 
railroad property. Under any view, therefore, or any circum- 
stances which may arise, the common carrier as the owner of the 
property devoted to its business as common carrier is not, by the 
Commodity Clause, deprived of this property without “ due process 
of law,” contrary to the Fifth Amendment to the Constitution. 

Down to this point we have regarded the common carrier affected 
by the Act under discussion as the owner of a railroad. Let us 
now look at the common carrier as an owner of property which it 
desires to carry to another state contrary to the provisions of the 
statute. There are two possible classes of cases: one where the 
property —such as coal—was owned by the carrier prior to 
the passage of the Act; the other, where the property has been 
acquired after the passage of the Act. We may ask, first: Does 
the Act, contrary to the last clause of the Fifth Amendment, in 
either case take the property of the common carrier which it has 
devoted to production, or desires so to devote? Unquestionably not. 
There is in neither case any physical taking, and while the Supreme 
Court has held that an act which amounts to a physical taking, as 
the overflowing of land with water, may be a taking within such a 
provision as that contained in the last clause of the Fifth Amend- 
ment, it has never been intimated that placing a person in a posi- 
tion where it is economically desirable, or even necessary, that he 
should dispose of certain property, is a taking of that property. 

A word may be said here in regard to that class of property 
known as a franchise. As practically all our common carriers are 
corporations, it may be that some have expressly inserted in their 
charters the right to mine such a product as coal, and to transport 
it to market after it is mined. Such a right, however, is a right 
conferred by the state creating the corporation. It can extend no 
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further — even if it can extend as far — than to confer on the cor- 
poration any right which a natural person might possess of carry- 
ing on at one time the business of a common carrier and the business 
of a producer. Whether the state having conferred on a corporation 
the right to be a common carrier, and also the right to be a pro- 
ducer, can thereafter expressly or practically prohibit the corpo- 
ration from engaging in the producing business, in view of the 
constitutional provision that no state shall impair the obligation of 
contracts, need not be discussed. It is evident that the state has 
no right to confer on a corporation of its own creation a right to 
engage in the business of an interstate carrier except subject to 
those rules which the federal government may lawfully make to 
regulate all natural persons being interstate common carriers. As 
affecting, therefore, the property of the carrier which is devoted 
to its producing business, or as affecting any franchises conferred 
on the carrier by the state of its creation, the Act does not, in any 
possible view, take such tangible property or such franchises. 

Let us now turn to the clause requiring due process of law. 
The property devoted to production may be coal lands. These 
lands may have been possessed by the carrier at the time of the 
passage of the Act, or they may have been purchased since. As 
applied to the second case, the Commodity Clause is evidently not 
obnoxious to the requirement of due process. The requirement 
of due process, as we have seen, does not prevent the regulation of 
acommon carrier. At least it has been decided that it does not 
prevent those regulations which are fairly designed, as in this case, 
to prevent a condition tending to interfere with the performance 
by the carrier of its public duties. Where the carrier has acquired 
property subsequent to the passage of the Act, the property has 
been acquired with the knowledge that Congress intended, after 
May first of this year, to make it unlawful for the carrier to 
transport the property to market. Having acquired the property 
subject to the incident of non-transportability, it cannot complain 
that it is deprived of a right of Property if Congress refuses to 
suspend this incident. 

On the other hand, the case at least eneiiaie other features if the 
property which the law prohibits the carrier from transporting was 
acquired at the time when it was perfectly lawful to transport it. 
Take, for instance, a railroad company owning coal lands in June, 
1906. If such a company goes out of business as a common car- 
rier, unless it secures the sanction of the state legislature to a lease 
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‘of its franchises, it forfeits its charter. On the other hand, the coal 
in its mines is useless unless transported to market, and it may well be 
that the only road by which the coal can be transported is its own 
road. In such a case the Act practically forces the railway com- 
pany to sell or otherwise dispose of its coal lands. In the present 
state of our constitutional law in regard to deprivation of use of 
property and the requirement that no one shall be deprived of his 
property without due process of law, it would be a bold prophet 
who would assert that any act which practically rendered property 
useless, or required its sale at ruinous prices, would be constitu- 
tional or unconstitutional, where the act was passed, not in the ex- 
ercise of a police power, but merely in the exercise of the power 


to regulate common carriers. The Act which we are discussing, | 


however, did not go suddenly into effect. While after May first 
‘it prevents the transportation of coal mined by the carrier trans- 
- porting it, it gave ample time to all carriers to transport to market all 
the coal which they had already mined at the time of the passage of 
the Act. While it doubtless does practically require many railroads 
interested directly or indirectly in coal lands to sell or otherwise 
dispose of such lands, it did not require this to be done suddenly. 
On the contrary, it allowed the railroads nearly two years to dis- 
pose of their coal properties in one way or another. And the fact 
that our common carriers are corporations in one respect renders 
it less likely that the time allowance is unreasonably short. If the 
common carrier, being also a producer, was a single individual, 
there would be nothing left for him to do but sell the property 
devoted to the business of production if he desired to continue his 
business as a common carrier. But our common carriers being 
corporations having stockholders, an actual sale of the property 
employed in the producing business is not necessary. All that is 
necessary is to distribute to the stockholders pro vata the shares 
of a new company formed to take over the mining or manufac- 
turing business of the corporation. On the other hand, it must be 
remembered that in the case of many corporations the very mag- 
nitude of the property to be disposed of and the number and variety 
of the interests to be consulted, if they do not necessarily increase 
the legal difficulties, do increase the practical difficulties connected 
with a profitable disposition of that property which the Act, 
when its time limit expires, may render practically useless in the 
hands of the carrier. As applied to some companies, therefore, 
the Act, even in view of the time allowance, may be considered 
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unreasonable. But the burden would appear to be on each carrier 
to prove that as applied to it the Act is unreasonable. On its face 
the Act is not an arbitrary act. 

There is, however, one case, which it is at least possible to im- 
agine, where the carrier is not merely in a position in which it 
finds it difficult to dispose of its coal or other producing properties, 
but where it is legally impossible for it to do so. Our entire 
interstate railways are operated by companies deriving their char- 
ters from the states. Asaresult the relation of the stockholders zzzer 
se and the relation of the companies to their creditors, are deter- 
mined by state, not federal, law. It is entirely possible that a rail- 
road company owns property, practically useless after May first of 
this year, which property it cannot dispose of, because any dispo- 
sition would be contrary to the law of the state of its incorporation. 
Suppose, for instance, a railroad company owning coal land prior 
to the passage of the Act placed a blanket mortgage on its prop- 
erty — railroad property and coal property —to secure its bonds, 
and suppose further that one of the clauses of the mortgage de- 
prives the company of the power to sell or otherwise part with any 
of the property covered by the mortgage, and requires the com- 
pany to operate its coal property in connection with its railroad 
property. The way in which a case of this general character is 
usually put is to suppose that a sale of any of the property cov- 
ered by the mortgage can only be made with the consent of the 
trustee of the mortgage, and that the trustee has refused this con- 
sent. This, however, does not necessarily inflict a hardship on the 
company. As the company, in view of the Act, cannot use its coal 
lands, it may fairly be considered to be the duty of the trustee to 
consent to a disposition of the coal property, and, if he arbitrarily 
refuses this consent, his refusal may perhaps be overcome by pro- 
ceedings in chancery. As applied, however, to a case where the 
trustee of the mortgage has no power to give consent to a sale of 
any of the property-covered by the mortgage, does the Commodity 
Clause deprive the railroad of its coal property without due pro- 
cess of law? The hardship on the company is manifest. And it 
will be noted that the state, without the permission of the bond- 
holders, cannot relieve the company by conferring on it a power to 
dispose of the coal lands contrary to the terms of the mortgage. 
A state statute attempting to do this would impair the contract be- 
tween the bondholders and the company, and would therefore be 
contrary to the Constitution of the United States. Under the sup- 
posed facts, when the mortgage was made, the non-action of Con- 
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gress made the stipulation in regard to the combined operation of 
the coal lands and the railroad, and the clause in regard to the 
non-disposition of the coal lands, a sound business arrangement. 
On the other hand, the power of Congress over interstate commerce 
carriers existed at the time of the execution of the contract, and all 
the business arrangements of the carrier were made with full knowl- 
edge of that power. To ask Congress to take the coal lands by 
eminent domain and pay for them would be impossible. Congress, 
if it exercises the right of eminent domain, must do so for some 
constitutional purpose. It has no power to acquire property by 
eminent domain merely for the purpose of re-selling it. Again, to 
ask Congress to pay for the damage done would be absurd. By 


what rule could the damage be measured? Under the facts sup- 


posed there is damage only so long as the bondholders insist on 
the clause in their contract with the company which prohibits the 
company from disposing of its property. Therefore we may put 
the constitutional question raised by the supposed case thus: Does 
the clause prohibiting Congress from passing any law depriving a 
person of property without due process of law enable a common 
carrier, which by contract has deprived itself of the ordinary power 
of control over its property, to use this contract as a club to pre- 
vent Congress applying to it a law regulating interstate common 
carriers? As thus put, the question would appear to be capable of 
only one answer, even though it may be admitted that the power 
we are talking about—the power to regulate common carriers — 
is not so essential a power as the police power. Are the powers 
of government to govern capable of being frittered away by the 
private contracts of individuals? The words “ due process of law” 
have never been held to have any such result. The government 
of the United States, unlike the government of the states, can im- 
pair private contracts. But even if this were not so, the Commodity 
Clause, as applied to the extreme case supposed, does not impair 
the obligation of the contract between the bondholders and the 
company. The supposition that the Act as applied to the case 
might deprive the company of its coal lands without due process 
of law is based on the assumption that the Act has no effect on the 


stipulations contained in the mortgage. Those who by contract — 


deprive themselves of control of their property do so knowing that 


changing conditions may make them anxious to exercise those’ 


powers which they surrender. Does a government make an im- 
plied promise never to act merely because it has not acted? One 
of the conditions which every common carrier knows may change 
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is the statute law regulating the exercise of its public functions. 
It is fundamental that the plea of laches is not good against the 
public. Even if it were, it might be questioned whether the mere 
non-exercise of a power of government could ever amount to laches. 

All this from a legal ‘and constitutional point of view may be 
fairly considered to be beyond reasonable doubt. Yet it may not 
be improper in this place to point out that the case supposed, 
though unlikely to occur, is not impossible; and that if it does 
occur it is a case in which the resulting hardship on the carrier 
would be very real. Of course, this hardship may be exaggerated. 
The bondholders in the case supposed, seeing the inability of the 
railroad to profitably utilize its coal land, would naturally finally 
consent to a sale. But while arrangements are going forward the 
real loss to the carrier would be considerable. The hardship oc- 
curs because the carrier is subject to two jurisdictions, one federal, 
the other state. If our interstate carriers were incorporated under 
federal law, these unexpected hardships would be far less likely to 
occur. The mere possibility of the case which we have supposed 
would seem to indicate that, under the peculiarities of our federal 
system, the only way to avoid unexpected but very real injustice 
to our interstate common carriers, now that the people of the 
United States have apparently determined to place such carriers 
under strict federal control, is to provide for the federal incorpora- 
tion of all companies doing an interstate transportation business.¥ 

Wm. Draper Lewis. 
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1% Perhaps our subject should not be dismissed without a word in regard to that 
part of the Commodity Clause which excepts from its prohibition “timber and the 
manufactured products thereof.” Is there any possibility that this exception makes 
the Act class legislation, admitting that under the requirement of the Fifth Amend- 
ment the words “due process of law” prohibit Congress from enacting class legisla- 
tion? When an act is attacked as unconstitutional on the ground that it is class 
legislation, the test of constitutionality is the reasonableness of the classification 
found in the act. The Commodity Clause affects all common carriers by rail. That 
regulation of ‘interstate commerce confined to common carriers by rail is not class 
legislation, may be admitted without comment. Again, the Act applies, not to one 
commodity excepting all others, but to all commodities excepting timber and its manu- 
factured products. One reason for the exception may be suggested. To encourage 
the building of railroads, the national government has granted to railroads in the past 
large tracts of land. To preserve to these railroads the right to transport to market 
the chief product of these lands would appear to be within the constitutional power of 
Congress. Such an exception as that embodied in the Act may therefore represent a 
natural sense of consistency and fairness. As the exception, therefore, is based on a 
rational ground, which is apart from any desire to favor one class, the act would 
appear to be free from the taint of class legislation. 
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EXEMPTIONS OF CHARITIES FROM TAXATION.— The state as parens 
patria, having the general superintendence of all charities, has long patron- 
ized them by granting exemptions from taxation.’ And, if the Dartmouth 
College Case had not started the custom of regarding grants of privileges as 
contracts, the argument for allowing the ancient immunities would still be a 
sufficient explanation and justification of exemptions of charities today ; that 
is, that their purposes redound to the good of the state. From this simple 
standpoint inquiries as to the presence of consideration or the contractual 
nature of exemptions, as well as artificial and strained constructions of con- 
stitutional and statutory exemptions, would be pointless. For the original 
exemptions would not be obligations, but favgrs of the state, and, of course, 
repealable. In view of possible future reactionary legislatures, repealable 
charters, though construed down to a minimum, are, it is clear, less desir- 
able than irrepealable charters. But special privileges of exemption should 
not depend on the sanction of ancient legislatures, mistrusting the future 
and attempting to deprive it of its prerogatives. Nor has this right, though 
generally allowed, been adequately justified.? A remarkable fact with re- 
gard to its very foundation is that at the time of the grant of the Dartmouth 
College Charter, the king was legally incapable of granting an irrepealable 
charter. 

That the states can make irrevocable contracts of exemption was estab- 
lished by the United States Supreme Court in the face of considerable oppo- 
sition. And courts generally are subtle in escaping binding obligations, 


1 See 1 Pollock & Maitland, Hist. of Eng. a 2 _< » 57 5: 
2 See Wash. Univ. v. Rouse, 8 Wall. (U. S.) 439, 44 

8 See 6 Harv. L. REV. 161, 179. 

¢ 1 Hare, Const. L., 604-605. 
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holding that to act in reliance upon a general exemption statute by making 
large expenditures, even at the invitation of the state, is not a contract.® 
For the statute is regarded as a mere allowance of a bounty, not as an offer 
to a unilateral contract. The deliberate intention of the state to contract, 
clearly manifested, is rightly made the test. In charters, grants of exemp- 
tions are generally held to-be contracts. Acceptance,’ the charitable pur- 
poses of incorporation,® the gift of property to public uses,® etc., are 
considered as sufficient consideration. In interpreting the meaning and 
extent of these contract exemptions or of constitutional and statutory pro- 
visions granting repealable exemptions, some courts, laboring to minimize 
the effects of the Dartmouth College Doctrine, by their strict construction 
defeat the legislative and popular intention. But with reference to the 
exemption of charitable or educational institutions, there is neither reason 
nor necessity for an artificial construction of phrases well understood in 
common usage.’ When, therefore, the exemption applies to “the college 
estate,” “ the land held for the uses and purposes,” “ property belonging or 
appertaining to,” or “so long as said land belongs to an incorporated insti- 
tution of learning,” the charitable or educational institution should not be 
taxed when it leases portions of its lands, devoting the rents to its general 
purposes." Nor should it be taxed when it is lessee instead of lessor.’ 
Should its lessee be taxed? There is a supporting analogy when the rever- 
sion is in the state.* And accordingly in a recent case where the reversion 
owned by a university was exempt, the United States Supreme Court held 
that the interest of the lessee is taxable. $etton v. University of the South, 
208 U.S. 489. There was no attempt made to distinguish between taxing 
the term and taxing the lessee’s improvements : taxation of the latter seems 
unobjectionable.“* But as the case stands its economic effect is to diminish 
the rental value of the lands by the amount of the tax assessed on the term. 
By the court’s interpretation, therefore, the state has conferred the exemp- 
tion only to destroy it by indirection. 


SraTE TaxaTION ON INTERSTATE COMMERCE. — An important limita- 
tion on the taxing power of a state is that provision in the Constitution 
which gives to the federal government the regulation of interstate commerce. 
Though a tax in any form may affect such commerce, a sharp distinction is 
taken between taxes on property and taxes on privileges. The former, in 
general, have been upheld when no discrimination is made against interstate 
commerce and when they are not oppressive. Nor does it matter whether 
the tax is upon the agencies or upon the subject of interstate commerce. 


5 East Saginaw Mfg. Co. v. City, 19 Mich. 259; Salt Co. vw. East Saginaw, 13 
Wall. (U. S.) 373. But see Gonzales v. Sullivan, 16 Fla. 791. 

6 Newton v. Commissioners, 100 U. S. 548. 

7 See Grand Lodge v. New Orleans, 166 U. S. 143 

8 Home of the Friendless v. Rouse, 8 Wall. (U. S.) 430. 

® People v. Gass, 104 N. Y. Supp. 643. 

10 Chicago Theological Sem. v. People, 193 Ill. 619; Fitterer v. Crawford, 157 
Mo. 51. 

11 Brown Univ. v. Granger, 19 R. I. 704; People v. Dohling, 6 N. Y. App. Div. 86; 
Y. M. C. A. v. Keene, 70 N. H. 223; Univ. of the South v. Skidmore, 87 Tenn. 155. 

12 Scott v. Society, 59 Neb. §71; Humphries z. Little Sisters, 29 Oh. St, 201. 

18 Ex parte Gaines, 56 Ark. 227; State v. Tucker, 38 Neb. 56; State, etc., Co. w 
Haight, 36 N. J. L. 471. Cf. Elder v. Wood, 208 U. S. 226. 

14 San Francisco v. McGinn, 67 Cal. 110; Parker v. Redfield, 10 Conn. 490. 
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’ Thus a tax is valid when laid on goods brought into the state for sale, though 
still in the original package,’ on the proceeds of such sales,? on cars engaged 
in interstate commerce, even though temporarily within the state,* and on the 
gross receipts of a railroad when in the form of a property tax and in lieu 
of other taxes upon the same property.* But if the tax is in substance a 
privilege tax it is generally invalid. An apparent exception is where the tax 
is for the purpose of regulation as an exercise of the police power rather 
than for revenue. Within this class come inspection taxes,® and license 
taxes on peddlers.° ‘The extent to which such regulation may be carried, 
however, is a question upon which the cases are in hopeless conflict. But 
if the tax is a privilege tax for the purposes of revenue, it is invalid, and the 
court will look to the substance of the tax no matter what may be its form. 
Thus a uniform line of cases has declared license taxes on salesmen inap- 
plicable to those soliciting orders for interstate business.’ Accordingly a 
federal circuit court has recently decided that where a New York company 
delivered goods in a New Jersey town in its own wagons kept there for the 
purpose, such wagons were not subject to a license tax imposed on all wagons 
used for the transportation of merchandise, since they were employed 
in interstate commerce. Simpson-Crawford Co. v. Borough of Atlantic 
Highlands, 158 Fed. 372 (Circ. Ct., D. N. J.). It is clear that the wagons 
would have been taxable as property, and it is submitted that the distinction 
between a property and a privilege tax is an unfortunate one. When the 
tax is solely upon the privilege of conducting an interstate business, or when, 
though general in terms, it applies to a business that in its nature can only 
be of an-interstate character, it would seem clearly unconstitutional. But 
when, as in the present case, the tax is laid without discrimination on all who 
engage in a certain business, it is difficult to see any reason upon which to 
support the exemption of those who engage in an interstate business of that 
character from their fair share of the burden of taxation. Moreover it is 
doubtful whether the Commerce Clause was ever intended to thus limit the 
states in the exercise of the sovereign power of taxation. Not only would 
a uniform rule be just, but it would also be welcome because it would result 
in doing away to a large extent with the technical distinctions of the doctrine 
of the original package as applied to excise taxes, But though the recent 
decisions of the United States Supreme Court have maintained the princi- 
ple of uniformity with regard to property taxes, they have refused to apply 


it with regard to privilege taxes, and the present case, if appealed, will doubt- 
less be affirmed. 


THE LIABILITY OF MARRIED WOMEN ON CONTRACTS OF SURETYSHIP. — 
On its adoption in some of the United States, the English chancery’s 
conception of a married woman’s separate estate —that to the extent of 
such estate she is like a single woman’ — was changed somewhat, and the 


1 Hinson v. Lott, 8 Wall. (U. S.) 148. 

2 Woodruff v. Parham, /ézd. 123. 

3 Pullman’s Co. v. Pennsylvania, 141 U. S. 18. See 20 Harv. L. Rev. 138. 

# Maine v. Grand Trunk R. R. Co., 142 U. S. 217. See 20 Harv. L. REV. 503. 

5 Neilson v. Garza, 2 Woods (U.S. C. C.) 287. 

6 Emert v. Missouri, 156 U. S. 296. 

7 Caldwell v. North Carolina, 187 U. S. 622; Rearick v. Pennsylvania, 203 U.S. 
507. 
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separate fund was administered not as if she were completely emancipated 
in regard to it, but as if she were a ward of the court and the fund existed 
only for her actual benefit. Consequently it was early laid down that she 
was not liable on a contract of suretyship for her husband.? Some states, 
however, hold her liable in accord with the view prevailing in England.® 

The first statutes in regard to married women, which as a-general rule 
merely gave to her equitable separate property an existence at law,*’ were 
not held to alter her obligations in equity, and the same conflict continued 
as to her liability on contracts of suretyship.® Moreover statutes providing 
that she could contract “in reference to her separate property” were 
usually held not to change the extent of her existing liability in equity but 
to create similar rights on the legal side,® the same conflict in regard to 
contracts of suretyship persisting.’ A recent Idaho case has followed the 
American rule, holding that a married woman cannot be liable at law as 
surety for a third person out of her legal separate estate under a statute 
permitting her to contract with reference thereto as if unmarried. Bank of 
Commerce v. Baldwin, 93 Pac. 504. The court sanctioned the view that 
she would be liable on contracts only when they were for her benefit. 
Between the extremes of these cases there stands an intermediate rule in 
many states, holding her liable on contracts in which she expressly binds 
her separate property as well as on contracts for her benefit. When merely 
a surety, therefore, she is liable if such a clause be inserted, either at law ® 
or in equity,® depending on the statutes. This view has been criticized 
adversely, however, on the ground that it merely adds to the forms by 
which she may bind herself, with no commensurate increase of protection.” 
Other courts have made the question wholly one of actual intent, though 
her intention would rarely be other than to be bound in some way, and this 
must necessarily be out of her separate property." The same conflict of 
opinion has also manifested itself in recent legislation. Some states have 
passed statutes making married women liable on all contracts, thus including 
those of suretyship.1* Some deny her the capacity to be surety for her 
husband," or to be surety in general,“ and others merely give her a 
defense, and hold that she may under certain circumstances be estopped to 
assert coverture.’® 

Although the cases differ very greatly in detail as to contracts of surety- 
ship not governed by express statute, the court’s decision is usually made 


2 Ewing v. Smith, 3 Desaus. (S. C.) 417. 

8 Heatley v. Thomas, 15 Ves. 596; Morell v. Cowan, 6 Ch. D. 166, reversed on 
another point, 7 Ch. D. 151; Bell v. Kellar, 13 B. Mon. (Ky.) 381; Frank v. Lilien- 
feld, 33 Grat. (Va.) 377. 

4 See Pippen v. Wesson, 74 N. C. 437, 443; Perkins v. Elliott, 23 N. J. Eq. 526, 


my Hershizer v. Florence, 32 Oh. St. 516 (holding her liable). C/ Davies v. Jen- 
kins, 6 Ch. D. 728. Contra, Perkins v. Elliott, supra. 

6 See Woolsey v. Brown, 74 N. Y. 82. 
7 Deering v. Boyle, 8 Kan. 525; Williamson wv. Cline, 40 W. Va. 194. Contra, 
Ritter v. Bruss, 116 Wis. 55; Gwynn v. Gwynn, ? S. C. 482. 

8 See Saratoga County Bank z. Pruyn, 90 N. Y. 250. 

®% Webster v. Helm, 93 Tenn. 322. See Yale v. Dederer, 22 N. Y. 450. 

10 See Todd v. Lee, 15 Wis. 365, 372. But see Nunn’s Adm. v. Givhan’s Adm., 
45 Ala. 370, 37 A; 

11 Smith v. Bond, 56 Neb. 529. 

12 Major v. Holmes, 124 Mass. 108; Mayo v. Hutchinson, 57 Me. 546. 

18 Farmington Nat’l Bank v. Buzzell, 60 N. H. 189. 

14 Seigman v. Streeter, 64 N. J. L. 169. 

bad Perkins v. Rowland, 69 Ga. 661. 
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to turn on the meaning of the ambiguous phrase “in reference to her 
separate property” — a source of endless confusion. The difference in 
the cases, however technically expressed, really seems at bottom to rest on 
the recognition of the need, growing with changing conditions, of allowing 
married women greater capacity to engage in business, counteracted by the 
belief that they are likely to contract imprudently. As time goes on, 
however, the latter as an actual influence must decrease in importance. 
Therefore the view which holds her separate property liable on contracts of 
suretyship, even without the statute giving her general power to contract as 
if unmarried, seems the better one. It certainly is more practicable. 


CONSTITUTIONAL PROVISIONS AGAINST COMPULSORY SELF-INCRIMINATION. 
The present common law privilege against self-incrimination may be 
traced to the protest against the procedure in the Star Chamber. That 
_ protest had gone no further than to insist that men should not be arraigned 
upon mere suspicion of crime and subjected, without formal charge and 
under oath, to interrogation directed to procure disclosure of their offenses. 
At this time prosecutions for political and religious offenses were exception- 
ally prominent even in the common law courts. The original basis of the 
objection to the inquisitorial procedure of the ecclesiastical courts and the 
Star Chamber seems to have been lost, and the courts of common law, be- 
fore which no man could be tried without formal charge of a specific offense, 
created a privilege against self-incrimination.'. This rule, protective of 
crime, has been so widely extended as almost, if not quite, to excuse either 
a witness or a party in any action, civil or criminal, from being compelled 
to testify or to do any other act which may even tend to show his guilt.” 
The framers of the Fifth Amendment, directly inspired it seems by an oppo- 
sition then being waged against the inquisitorial procedure of the French 
courts,® provided that “no person shall be compelled in any criminal case 
to be a witness against himself.” Similar prohibitions have been made in 
the constitutions of nearly all the states. 

In framing rules of law, as for example in creating or extending the com- 
mon law privilege against self-incrimination, courts, as well as legislatures, 
may with propriety be influenced by broad concepts of the scope of con- 
stitutional protection to personal liberty. But the true limits of such consti- 
tutional provisions are found only when the question arises as to whether or 
not the enactment of a coordinate department of government or a rule 
established by the courts exceeds the constitutional limitation upon legis- 
lative power. Here it must seem that a reasonable interpretation of the 
letter of the prohibitory clause can alone be the standard of judgment.‘ 
Though only a few types of statutes relating to the production of evidence 
have been submitted to this test, it appears to be agreed that the constitu- 
tional protection, like the common law privilege, extends to witnesses in 
criminal actions who are not parties defendant.® The prohibition is also 
held to protect parties and witnesses from statutory commands to produce 


1 See 3 Wig., Ev., 3069; 15 Harv. L. REV. 610. 

2 Cf. Evans v. The State, 106 Ga. 519. 

8 See 3 Wig., Ev., 3090, n. 112. 

4 Cf Thayer, Legal Essays,1; 7 Harv. L. REV. 129, 
6 Counselman v. Hitchcock, 142 U. S. 547. 
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incriminating books and papers.* However, even under the common law 
privilege, it has been held that a witness cannot refuse to obey a court 
order to bring his books to court, though upon the witness-stand he may 
refuse to disclose incriminating entries.’ It would seem that the consti- 
tutional provision should not invalidate similar statutory obligations.® 
Apart from statutes it has been held that the constitutional provisions do 
not render the books or papers of a defendant inadmissible in evidence 
against him if secured otherwise than through the hand of the party whom 
they would tend to incriminate, even though procured by illegal means.® 
Similarly, if the party’s writing has become a public document, it is avail- 
able to the prosecution without the assistance of the person whose crime 
may be exposed thereby, and the constitution furnishes him no shield 

In a recent decision the Appellate Division of the Supreme Court of New 
York held violative of this constitutional provision a statute which imposed 
upon stockbrokers the duty of permitting inspection by state officials of 
their records of stock transactions, some of which might be criminal. 
People v. Reardon, 39 N. Y. L. J. 171 (March, 1908). As those cases in 
which the books contain no incriminating entries are not distinguished, it 
seems that the decision must be founded on a confusion of constitutional 
provisions against compulsory self-incrimination and those against unreason- 
able search." According to these tests of the limits of the constitutional 
provision it seems impossible to find here a “criminal case,” ’? and equally 
impossible to look upon the broker as a “ witness.” * The statute does not 
seem to differ from those which impose upon liquor dealers a duty to make 
to public officials periodical reports of all sales ; and, under similar constitu- 
tional limitations, such statutes have been sustained.’* 


CONSTITUTIONALITY OF Primary Acts. — Recently many 
states have passed acts regulating primary elections either to choose party 
candidates,! or to elect delegates to a state nominating convention,?or to 
do both.’ In these acts small organizations which polled less than a certain 
proportion of the vote cast at the last election have been excluded. The 
constitutionality of such exclusion has lately been tested in Ohio, and the 
Supreme Court upheld the common provision of primary election laws, that 
members of parties polling ten per cent of the total vote cast at the last pre- 
ceding election may vote for delegates to their state conventions at primary 


® Boyd v. United States, 116 U. S. 616. 

7 United States v. Collins, 145 Fed. 709; 7 re Lippman, 15 Fed. Cas. 572. 

8 Jn re Consolidated Rendering Co., 66 Atl. 790 (Vt.). 

9 Adams vw. New York, 192 U. S. 585; State v. Boomer, 103 Ia. 106. 

10 People v. Coombs, 158 N. Y. 532. 

11 As to the constitutional provisions against unreasonable search, see Stanwood v. 
Green, 22 Fed. Cas. 1077; Shuman v. Fort Wayne, 127 Ind. 109; Hale v. Henkel, 201 
U. S. 43, 71,72. But cf Boyd v. United States, supra. The constitution of New York 
does not impose this limitation. 

22 But cf. Counselman v. Hitchcock, supra. 

18 Cf. People v. Gardner, 144 N. Y. 119; Adams v. New York, supra, 597; United 
States v. Collins, supra. 

14 State v. Hanson, 113 N. W. 371 (N. Dak.) ; People v. Henwood, 123 Mich. 317. 
Cf. People v. Schneider, 139 Mich. 673. But cf Matter of Peck, 167 N. Y. 391. 


1 Ky. Stat., 3 ed., § 1550. 
2 B. and C., Stat. Ore., 1902, § 2880. 
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elections paid for by the expenditure of public funds. State v. Felton, 
84 N. E. 85. It is to be noted that the Ohio law is not mandatory, 
that candidates may still be nominated by a petition signed by a fixed 
number of voters, and that it is probable that informal primaries may still 
be held, though a convention chosen in this way will be given no legal 
recognition.* The principal constitutional question raised by this and simi- 
lar acts is whether the smaller parties are denied equal protection of the 
law.® It will be noticed that the acts regulate the manner of nominat- 
ing candidates or choosing delegates rather than qualify who may serve or 
who may act. It is true, however, that they give different-sized groups 
of voters different opportunities for putting their candidates’ names on 
the official ballot, but this would not seem a fatal objection so long as no 
undue difficulty is imposed upon any one class. And regulation of some 
sort is essential in view of the fact that voters must necessarily be dealt with 
in masses ; and since any system by which one or two men could nominate 
candidates would be unworkable, the prescribing of methods by which the 
larger and more cumbrous parties may make their true choice of candidates 
is a reasonable discrimination. This view is supported by decisions uphold- 
ing the limitation of nomination by certificate from a party convention to 
a party which has polled a certain per cent of the votes cast at the last 
preceding election, relegating smaller parties to nomination by petition.® 
Moreover, other states have held their primary election acts with similar 
provisions constitutional.’ Nor does the frequent provision of state con- 
stitutions that all elections shall be free and equal affect the result, since 
this clause merely refers to the protection of voters and to the value 
of each man’s vote.® In general, therefore, it would seem that classification 
of parties as to methods of nomination on the basis of size, if no more than 
reasonable regulation, does not violate the Fourteenth Amendment by 
denying equal protection of the law. 

The Ohio court also held that the fact that these primaries were to be 
run at public expense did not render them unconstitutional. It was argued 
that public money was not being used for a public purpose, and hence 
taxation to support primaries was not due process of law. This argument 
seems untenable in view of the fact that the protection of the purity and 
expedition of elections, the purpose of these acts, is a fundamental function 
of state governments, unabridged by the constitution.® When, however, 
the law steps outside the bounds of reasonable regulation and is merely 
conferring a privilege on certain parties at the expense of the general 
public, taxation to support it would, of course, cease to be due process 
of law. 


APPLICATION OF PayMENTs. — An inferior Canadian court has recently 
held that a payment the application of which was not directed by the 


* But cf Young v. Beckham, 15 Ky. 246. 
5 Cooley, Const. Lim., 7 ed., 899. 
6 x": vw eral 58 Oh. St. 620; Corcoran v. Bennett, 20 R. I. 6; State v. Black, 
4 N. J. L. 446. 
’ 7 State v. Jensen, 86 Minn. 19; Kenneweg v. County Comm., toz Md. 119; Ladd 


v. Holmes, 40 Ore. 167; State v. Drexel, 105 N. W. 174 (Neb.). See People v. | 


Election Comm., 221 Ill. 9. But cf Britton’ v. Election Comm., 129 Cal. 337 
(mandatory act). 
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debtor cannot be applied by the creditor to an outlawed debt in preference 
to an enforceable one. Charles v. Stewart, 11 Ont. Wkly. Rep. 421 (Ont., 
Fifth Div. Ct., Jan. 2, 1908). There is no reason to suppose that this is 
the law of the particular jurisdiction,’ or of any common law tribunal.? 
According to the usual statement of ‘the common law on this subject, the 
payment may be applied by the debtor, by the creditor, or by the court, in 
the order named.* It is believed that the apparent confusion in the cases 
has arisen from the fact that the rule is thus briefly stated in terms of the 
legal result, with no indication of the course of reasoning by which such a 
result may be reached. 

Payment comprises both the act of handing over money with the intent 
to pay and the act of receiving it with the intent to be paid. Where there 
is only one debt, the creditor’s intention is as essential as the debtor’s ; 
hence, when there are several debts, the intention of neither party, if 
uncommunicated, should determine which debt is discharged* If, how- 
ever, at the time of payment the debtor expressly or impliedly communicates ° 
his intention, the creditor, though actually dissenting, is nevertheless bound, 
since after accepting the money he will not be allowed to deny that he 
accepted the terms.? Upon the same principle, if the debtor is silent, and 
the creditor communicates his intention at the time when he receives 
partial payment, which he could refuse without prejudice,® the debtor is 
bound thereby.” If neither declares his intention at the time of payment, 
each is presumed to make a continuing offer to assent to the subsequently 
expressed intention of the other, so that whichever first communicates his 
intention controls the application. This offer to assent will not be pre- 
sumed in the case of unreasonable preferences, as when the creditor 
attempts to apply to illegal® or unmatured debts ;*° but it is probable that 
if at the time of payment the creditor communicated his unreasonable 
preference, and the debtor received the benefit of the creditor’s acceptance 
of partial payment, the debtor would be bound. The test of reasonableness 
would also seem to furnish a rule, and reconcile the cases, as to the time at 
which the parties may apply. Accordingly, under ordinary circumstances, 
either party should be allowed to apply at any time, even after judgment," 
provided the question of the particular application has not been litigated ; 
but most courts hesitate to go to this length.’* Another suggested result, 
for which no authority has been found, is that when the debtor pays the 
exact amount of one of two equal debts, the creditor’s intention would 


1 See Fraser v. Locie, 10 Grant Ch. (U. C.) 207. 

2 McDowell v. McDowell’s Estate, 75 Vt. 401. The principal case is in accord 
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8 See Munger, Application of Payments. 

4 Terhune v. Colton, 12 N. J. Eq. 232; Simson v. Ingham, 2 B. & C.65. 


5 Anon., Cro. Eliz. 68. 
6 Dixon v. Clark, 5 C. B. 365: 

S. 174. 
Ind. 591. 


7 See Smith v. Wigley, 3 
8 Huffman v. Cauble, 8 
® Phillips v. Moses, 65 Me. 70. 
Early v. Flannery, 47 Vt. 253° 
' u Tya ig Oneida Central Bank, 34 Barb. (N. Y.) 298. Contra, Smith v. Betty, 
1903] 2 K. B. 317. 
2 The weight of American authority requires, incorrectly, it is believed, that the 
debtor apply at the time of payment, the creditor before action brought. See 2 Am. 


& Eng. Encyc., 2 ed., 444 /f, In England a creditor has been allowed to apply in the 
witness-box. Seymour v. Pickett, [1905] 1 K. B. 715. 
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never be operative unless actually assented to by the debtor, since the 
creditor would have no nght to impose terms on his acceptance. 

The principle of presumed assent finds full scope in the case where 
neither party has at any time communicated his intention ; then that appli- 
cation is presumed to have been agreed upon to which it is most probable 
that the parties would have assented.* Here certain rules of presumption 
have grown up, such as that the earliest items. in a running account,* or 
the most precariously secured debts,” or the debts not yet barred,'*® shall be 
preferred ; but these presumptions should be rebuttable.” For the essen- 
tial distinction between the so-called common law and civil law rules is not 
that the one favors the creditor, the other the debtor, but that the civil law 
and other codes ** provide fixed rules of application, whereas at common 
law the application of a payment depends upon the agreement of the 
parties, actual or presumed. It follows that, strictly speaking, the court 
itself never applies a payment, but in all cases merely construes the acts of 
the parties. 


APPROPRIATIONS TO REIMBURSE MUNICIPAL OFFICERS FOR EXPENSES 
INCURRED IN LITIGATION. — An appropriation to reimburse certain town 
officers who had made an arrest for the supposed violation of a local liquor 
law for their expenditures in a suit against them for false imprisonment, by 
which they were compelled to pay damages, was upheld in a recent Massa- 
chusetts case. Leonard v. Inhabitants of Middleborough, 84 N. E. 323. 
This reimbursement of municipal officers for expenses incurred in the sup- 
posed discharge of their duties may involve two considerations ; for the 
validity of the expenditure of public money by a town or a city may be 
attacked on the ground that it is not within the corporate powers of the 
tgwn or city as granted by the legislature,’ or on the ground that it is not 
for a public purpose.” 

The authorities are clear that it is within the power of a municipality to 
reimburse its officers for expenses incurred in litigation occasioned by law- 
ful acts done in the course of duty.* But the courts go further, and, as in 
the present case, sustain appropriations where the officers have committed 
a tort or other illegal act.* Apparently the only limitations on this doc- 
trine are that the officer must have incurred the liability while acting in 
good faith,® and that the municipality must have a direct interest in the dis- 
charge of the particular duty.° The courts adopt the theory that since a mu- 
’ nicipality may expend money for its own defense. it may make appropriations 
for its agent’s defense,’ when the agent incurs a liability while acting for the 


13 The Martha, 29 Fed. 708. 

14 Clayton’s Case, 1 Meriv. 58 

15 Field v. Holland, 6 Cranch(U. S.) 8. Contra, Pond v. Harwood, 139 N. Y. 111. 
Cf. The Mecca, [1897] A 286. 

16 Estes v. Fry, 166 Mo. a Contra, Indian Contract Act, § 61. 

17 The Mecca, supra. 

18 Cal. Civ. Code, § 1479; Ga. Civ. Code, § 3722. 


1 Bloomfield wv. Charter Oak Bank, 121 U. S. 121. 

2 Loan Ass’n v. Topeka, 20 Wall. (U. S.) 655. See 21 Harv. L. REv. 277. 
8 Fuller v. Groton, 11 Gray (Mass.) 340. 

4 Moorhead v. Murphy, 94 Minn. 123. 

5 Cullen v. Carthage, 103 Ind. 196. 

6 Vincent v. Inhab’s of Nantucket, 12 Cush. (Mass.) 103. 

7 Sherman v. Carr, 8 R. I. 431. 
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municipality. But this theory merely indicates a method by which the mu- 
nicipality as principal may reimburse its agent if it is directly liable for his 
torts. And inasmuch as these cases of reimbursement arise only when the 
municipality is not directly liable, the appropriations can be supported only 
by regarding the municipality as capable of discharging certain moral obli- 
gations. On principle, it is submitted that such a power is not within 
the strict construction of municipal charters universally demanded by the 
courts, 

The further question, whether or not these reimbursements serve a public 
purpose by making officers more efficient in the performance of their duties, 
is usually overlooked by the courts. It may be argued that personal lia- 
bility for all unauthorized acts will result in such an excess of caution on 
the part of public officials as to interfere with the proper performance of 
their duties. On the other hand, reimbursement may cause wasteful care- 
lessness. But ordinarily the courts refuse to declare appropriations public 
when the immediate purpose is the promotion of individual interest, even 
though the public welfare is ultimately furthered."! Accordingly, reimburse- 
ment would seem to be in its nature a gratuity and within the limitation.’* 
On this ground the courts have declared invalid a statute authorizing muni- 
cipal officers to obtain reimbursement for successfully defending suits 
brought to remove them from office.” Such cases may be distinguished 
in that suits to remove from office are brought for criminal misconduct in 
office and are in their nature penal. But the underlying principle is the 
same whether the reimbursement is for a civil or criminal prosecution. 
However, since courts hesitate to interfere with municipal appropriations 
and will go far to find a public purpose, and in view of the authorities 
supporting appropriations for reimbursement, though the validity of the 
purpose was not questioned, it is unlikely that in future such appropriations, 
at least in civil cases, will be declared invalid. ° 


RECENT CASES. 


BILLS AND Notes — CHECKS — ACCEPTANCE BY RETENTION OF CHECK 
BY DRAWEE. — The Negotiable Instruments Law of Pennsylvania provides 
that where a drawee to whom a bill is delivered for acceptance destroys it or 
refuses to return it within twenty-four hours or such other period as the holder . 
may allow, he will be deemed to have accepted it. The plaintiff presented cer- 
tain checks to the defendant bank, which retained possession of them for sev- 
eral days. There was no express demand by the plaintiff, nor refusal by the 
bank. Held, that the defendant is liable as acceptor. Wésner v. First Nat'l 
Bank, 68 Atl. 955 (Pa.). 

A drawee ordinarily has twenty-four hours in which to examine the state of his 
accounts before he need act in any way. See Bellasis v. Hester, 1 Ld. Raym. 
280, 281. The mere retention beyond that time of a check or bill of exchange 
offered for acceptance was not, under the law merchant, enough to constitute a 


8 Babbitt v. Selectmen of Savoy, 3 Cush. (Mass.) 530. 

® Trustees of Exempt Firemen’s Fund v. Roome, 93 N. Y. 313, 

10 Stetson v. Kempton, 1 —" 271. 

11 Lowell v. Boston, 111 Mass. 454. 

12 Mount z. State, go Ind. 29. 

18 Matter of Chapman v. City of New York, 168 N. Y.80. Contra, Laurence v. 
McAlvin, 109 Mass. 311; Hixon v. Sharon, 190 Mass. 347. 
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constructive acceptance. Overman v. Hoboken City Bank, 31 N. J. L. 563. 
And several cases have reached the same result under the Negotiable Instru- 
ments Law. Dickinson v. Marsh, 57 Mo. 566. What acts beyond mere 
retention were necessary under the law merchant to constitute an acceptance 
was unsettled. The statute should be regarded as defining the kind of act re- 
quired, and is usually interpreted as contemplating a tortious act in the nature 
of a conversion. Matteson v. Moulton, ti Hun 268, aff'd 79 N. Y. 627. 
In the present case, however, the court maintains that presentation is itself a 
daniel for acceptance or return, and that failure to comply with that demand 
constitutes an acceptance within the statute. But since a check need only be 
presented for payment and need not be presented for acceptance, its presenta- 
tion is probably not a demand for acceptance. See Westberg v. Chicago, etc., 


Co., 117 Wis. 589, 594. 


BROKERS — STOCKS CARRIED ON MARGIN— NATURE OF TRANSACTION.— 
A broker carried stock on margin for the defendants, and, as was permissible 
under the agreement, pledged it for an amount greater than the defendants owed 
him. Within four months before his bankruptcy, he transferred assets to the 
pledgee, so that the defenc ints were able to redeem the stock on payment of 
their indebtedness. The broker’s trustee in bankruptcy sued for the amount 
transferred, on the ground that the defendants had obtained a preference. 
Held, that the defendants are not liable, as they are pledgors of the stock and 
are not creditors within the meaning of the Bankruptcy Act of 1898, § 1 (9). 
Richardion v. Shaw, U.S. Sup. Ct., April 6, 1908. 

For a discussion of the principles involved, see 19 Harv. L. REv. 529. Cf 
also 15 zbid. 78. 


CARRIERS —INJURY TO Goops —INjuRY CAUSED BY NON-NEGLIGENT 
Act oF SHIPPER. — The plaintiff shipped a convict car on the defendant's 
railroad. A fire in a stove in the car, unknown to both parties, was burning at 
the time of the shipment. From this the car caught fire and was destroyed. 
Neither the plaintiff nor the defendant was guilty of any negligence. Hed, 
that the plaintiff cannot recover. Coweta County v. Central of Georgia Ry. 
Co., 60 S. E. 1018 (Ga.). 

The rule was early laid down that a common carrier is liable for the loss of 
goods entrusted to it unless caused by an act of God or of the public enemy. 
Coggs v. Bernard, 2 Ld. Raym. go9. To these two.exceptions may be added 
losses due to public authority, the inherent nature of the goods and the act of 
the shipper. 4 ELLIOTT, RAILROADS, § 1454. Interference by the shipper 
with the carrier in the method of performing its duty, relieves the carrier of its 
absolute liability. Loveland v. Burke, 120 Mass. 139. And the carrier is 
similarly relieved by a negligent or wrongful act of the shipper. zxford v. 
Smith, 52 N. H. 355. But no case has been found in which the carrier is re- 
lieved because of the shipper’s non-negligent act. The principal case may be 
supported, however, on the ground that the fire in the car amounted to an in- 
herent defect. Cf. Hudson v. Baxendale,2H.& N.575. The opposite result 
would probably have been reached if a fire started by the shipper in any other 
place had, without negligence on his part, spread to the railroad and consumed 
the goods. 


CONSTITUTIONAL LAW— NATURE AND DEVELOPMENT OF CONSTITU- 
TIONAL GOVERNMENT — STATE QUASI-SOVEREIGNTY. — A New Jersey statute 
provided that it should be unlawful to transport or carry through pipes or conduits 
the waters of any fresh-water stream or lake of New Jersey into any other state 
for use therein. The defendant corporation carried water of the Passaic River 
through pipes to New York. He/d, that the statute is constitutional and that 
an injunction should be granted. Audson County Water Co. v. McCarter, 
U.S. Sup. Ct., April 6, 1908. 

The case is noteworthy because the decision is based not on the state’s owner- 
ship of the riverbed nor on the actual injury suffered by this diversion, but 
on the ground that the state as quasi-sovereign, parens patriae, can protect 
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natural resources for the benefit of its citizens, or of that portion interested. 
This doctrine was the justification for allowing the state to appear as plaintiff 
in the recent cases for the protection of a state’s resources from acts outside. 
Georgia v. Tenn. Copper Co., 206 U. S. 230; see 21 HARV. L. REv. 132. How 
far a state may protect its resources from acts within its territory is still unsettled. 
Statutes similar to the one in the case, providing the terms on which gas, oil, 
and animals ferae naturae can be reduced to possession and so become private 
ay ar have been upheld. Thus, statutes preventing the killing of game to 

taken outside the state and preventing the acquisition of gas for wasteful 
use are constitutional. Geer v. Connecticut, 161 U.S. 519; Ohio Oil Co. v. 
Indiana, 177 U.S. 190; but cf Manufacturers, etc., Co.v. /nd., etc., Co., 155 Ind. 
545. But when such resources become private property by being reduced to 
possession, it would seem that the ordinary rules of the rights of property 
owners exist. See FREUND, POLICE POWER, §§ 422-3. 


CONSTITUTIONAL LAW — PERSONAL RIGHTS — PEONAGE. — A South Caro- 
lina statute provided that any farm laborer working under a contract who should 
receive advances and thereafter wilfully fail to perform the contract, should be 

uilty of a misdemeanor punishable by imprisonment. e/d, that the statute 
is invalid, since it violates (1) the state constitution prohibiting imprisonment 
for debt ; (2) the Thirteenth Amendment prohibiting involuntary servitude ex- 
cept as punishment for a crime; (3) the Fourteenth Amendment prohibiting 
the denial of equal protection of the laws; and (4) 14 Stat. at L. 546, abolish- 
ing peonage. Six justices dissented. Ex parte Holman, 60 S. E. 19 (S. C.). 
For a discussion of the principles involved, see 17 Harv. L. REV. 121. 


CouRTS — JURISDICTION ON HOLIDAys.—A statute prohibited certain 
judicial proceedings on holidays. Such proceedings were had in violation of 
the statute, but the relator failed to object. Later a judgment, based in part 
upon such proceedings, was entered on a judicial day. edd, that such judg- 
ment will not be set aside. State ex rel. Walter v. Superior Court of Whit- 
man County, 94 Pac. 665 (Wash.). 

It is generally held that when a statute creates a legal holiday but does not 
expressly prohibit judicial proceedings, such proceedings, held on that day, will 
not be void if no objection is taken at the time, though it is probable that if 
objection is raised at the proper time the court cannot compel the parties to 
poe State v. Moore, 104 N. C. 743. But where the statute expressly for- 

ids the holding of court on a certain day, such day becomes dies non juridi- 
cus, and any proceedings held in violation of the prohibition will be void, 
regardless of whether or not objection was raised at the time, since the court is 
without jurisdiction. Davidson v. Munsey, 27 Utah 87. The present case 
seems to fall within the latter rule, and, since the court was without jurisdiction, 
failure to object at the time should have been immaterial, for a jurisdictional 
a may be raised at any stage of proceedings. Fowler v. Eddy, 110 Pa. 

t. 117. A 


COVENANTS OF TITLE—COVENANTS OF SEISIN AND WARRANTY — 
BREACH BY POSSESSION ADVERSE TO GRANTOR. — The defendant conveyed 
land to the plaintiff with covenants of seisin and warranty. Subsequently the 
defendant sued A, who was in possession in ejectment. A set up possession 
for the statutory period and prevailed. He/d, that there is a breach of both 
covenants. Larson v. Goettl, 114 N. W. 840 (Minn.). 

When a possession adverse to the grantor has ripened into an indefeasible 
right at the time a conveyance with a covenant of seisin is made, the covenant 
is undoubtedly broken. tlson v. Forbes, 2 Dev. (N. C.) 30. On principle it 
would seem that any possession adverse to the grantor should constitute a breach. 
See Thomas v. Perry, Pet. (U.S. C. C.) 49. But there is some authority 
that a mere tortious possession does not come within the covenant. Ferritt v. 
Weare, 3 Price 575. In the present case, however, it does not appear whether 
or not, at the time of the grant, the adverse possession had continued for the 
statutory period. With regard to covenants of warranty, a distinction is un- 
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doubtedly made between an adverse possessor who holds under a paramount 
title and one who does not. If his right is complete at the time of the grant, it 
is generally held that this constitutes sufficient eviction to support an action for 
breach of the covenant. Moore v. Vail, 17 lll. 185. But if the grantor has the 
paramount title a mere tortious adverse possession is not a breach of warranty. 
Noonan v. Lee, 2 Black (U. S.) 499. 


DAMAGES — MEASURE OF DAMAGES — TROVER FOR CONVERSION OF 
Goons IN TRANSIT. — The defendant, at Buffalo, seized certain horses shipped 
by the plaintiff from Chicago to Liverpool. The plaintiff brought trover for the 
conversion. /e/d, that the plaintiff may recover the market value of the horses 
at Liverpool less the cost of carriage and of effecting a sale there. Wadlling- 
ford v. Kaiser, 191 N. Y. 392. 

The general measure of damages in trover is the market value of the prop- 
erty at the time and place of conversion, with interest. Spicer v. Waters, 05 
Barb. (N. Y.) 227. Where, however, a common carrier converts goods de- 
livered for transportation, the universal rule is that the carrier is liable for the 
value of the goods at the place of destination. Sturgess v. Bissell, 46 N. Y. 
462. But this rule of liability is based on the carrier’s breach of either his 
common law or his contractual duty to deliver, and not on the mere conversion. 
To allow the plaintiff to recover in trover for his loss of profits is to allow him 
consequential damages, since his only direct loss is the loss of his property at 
the time and place of conversion. In this country it seems to be generally held 
that consequential damages are not recoverable in actions of tuover. Seymour 
v. [ves, 46 Conn. 109. And the same is true in England unless special dam- 
age is alleged and proved. Bodley v. Reynolds, 8 Q. B. 779. 


DEDICATION — RESTRICTIONS ON DEDICATION — LIMITATIONS IN AN IM- 
PLIED DEDICATION. — A steam railroad constructed a crossing over its right 
of way, which was owned in fee. After the public had used it as an ordinary 
street for several years the railroad sought to enjoin a street railroad from using 
the crossing. He/d, that the railroad is not entitled to the injunction. Michz- 
gan Central R. Co. v. Hammond, W.& E.C. Elec. Ry. Co., 83 N. E. 650 
(Ind., App. Ct.). 

The operation of a street railroad is an ordinary use of a public street and is 
not an additional burden on the easement. Zaggart v. Newport St. Ry. Co., 
16 R. I. 668. When a steam railroad obtains a right of way across a public 
street, it does so subject to the easement of the general public to use the street 
and therefore cannot object to its tracks being crossed by those of a street rail- 
road. Chicago, etc., Ry. Co. v. Whiting, 139 Ind. 297; C., B. & Q. R. R. Co. 
v. West Chicago St. R. R. Co., 156 Ill. 255. In the present case the public ob- 
tained the street by the implied dedication of the railroad, and it was argued that 
the dedication was limited to the easement of a foot and carriage way. If such 
a restricted dedication were made by deed or writing, it might be sustained, 
although to allow such restrictions seems contrary to sound public policy. See 
21 Harv. L. Rev. 356. To go further, allowing the dedicator to impose limi- 
tations on the apparent scope of his dedication by showing his intent, would be 
confusing and unjustifiable. When, as in this case, the evidence shows that a 
highway has been dedicated, all the customary uses of a highway are proper. 
South East, etc., Ry. Co. v. Evansville, etc., Ry. Co., 82 N. E. 765 (Ind.). 


EASEMENTS — PRESCRIPTION — INTERRUPTION BY INCREASING BURDEN. — 
The defendant erected and operated a two-track elevated railroad for seventeen 
years. It then erected a third track between the two on the same supports, and 
maintained it for five years. The plaintiff, an abutting owner, sued for inter- 
ference with his easements of light, air, and access. He/d, that the defendant 
has not acquired a prescriptive right to maintain the original tracks. Roosevelt 
v. MV. Y. El. R. R. Co., 38 N. Y. L. J. 2515 (N. Y., Sup. Ct., March, 1908). 

The fact that the defendant’s charter contains a provision for compensation 
of abutting owners does not prevent its user from being adverse. Lehigh Vat- 
ley R. R. Co. v. McFarlan, 43 N. J. L. 605. The whole question therefore is 
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whether the addition of the third track is an interruption of the user. The test 
is whether the old user is radically different from, or whether it is merely a 
divisible fraction of, the new. A. B. N. Co. v. N. Y. El. R. R. Co., 129 N.Y. 
252. Thus the deepening and enlarging of a drain is an interruption. Cotton 
v. Pocasset Mfg. Co., 54 Mass. 429. But a mere increase in the amount of drain- 
age is not. Shaughnessey v. Leary, 162 Mass. 108. Where an elevated cable 
road is changed into an electric road, and the supports are moved and strength- 
ened, there is properly held to be an interruption in the user. A. B. WV. Co. v. 
XV. Y. El. R. R. Co., supra. But in the principal case the old user remains a 
distinct and divisible part of the new. Therefore it would seem that the court 
is wrong in holding that the defendant acquired no prescriptive right to main- 
tain the two tracks. 


ELECTIONS — CONSTITUTIONALITY OF PRIMARY ELECTION AcTs. — An act 
provided that a political party which polled over ten per cent of the votes 
cast at the last preceding election might have primary elections at public 
expense to elect delegates to the state nominating convention or to choose 
party candidates for election. AHe/d, that the act is constitutional. Stade v. 
Felton, 84 N. E. 85 (Oh.). See NOTES, p. 622. 


EQUITABLE CONVERSION — WHETHER SURPLUS PROCEEDS OF SALE OF 
LAND BY CouRT DESCENDS AS REALTY OR PERSONALTY. — On A’s death B 
became entitled to certain land. ‘This land was subsequently sold by order of 
the court for the payment of the costs of settling the estate. After the sale B 
died intestate. edd, that the surplus resulting from the sale goes to B’s heirs. 
Burgess v. Booth, 124 L. T. 503 (Eng., Ch. D., March, 1908). 

hen an intestate’s land is sold for a particular purpose, the surplus un- 
doubtedly goes to the heir. Dixon v. Dawson, 2 Sim. & St. 327. If the heir 
dies before the sale, the land of course, descends to his heir, who should also be 
entitled to the surplus. See 18 HARV. L. REv.1, 4. But if the heir dies after 
the sale, the surplus, by the weight of authority, goes to his personal representa- 
tive, since, the deceased not being the owner of realty at the time of his death, 
there is nothing to descend to the heir. Graham v. Dickinson, 3 Barb. (N. Y.) 
169. The same principles, of course, apply when the title to the land passes by 
will. The present case relies upon a holding that a surplus from a mortgage 
foreclosure during the life of the mortgagor goes to his heir. Scott v. Scott, 9 
L. R. Ir. 367. But by the better view the same distinction should be made in 
such cases. Thus it has been held that whether the heir or personal repre- 
sentative takes the surplus depends upon whether the mortgagor died before 
or after the foreclosure. Wright v. Rose, 2 Sim. & St. 323 ; see 18 HARV. L. 
REv. 1, 7. The present case therefore seems unsound on principle, and, further, 
there is direct English authority opposed to its conclusion. Smith v. Claxton, 


4 Madd. 484. 


FEDERAL COURTS — JURISDICTION BASED ON DIVERSITY OF CITIZENSHIP — 
WAIVER OF JURISDICTIONAL DeFect. — The plaintiff sued the defendant in 
a court of a state in which neither was a resident. The defendant had the case 
removed to the United States circuit court on the ground of diversity of citizen- 
ship. There the plaintiff filed an amended petition. After several continuances 
entered into by both parties, the plaintiff moved to remand the case to the state 
court on the ground that neither party was a resident of the district. Hedd, 
that the plaintiff, by recognizing the jurisdiction of the court, waived objection 
thereto. Jn re Moore, U.S. Sup. Ct., April 20, 1908. 

The constitutional requirement of diversity of citizenship as a ground of 
federal jurisdiction cannot be waived by the parties, and the court may of its 
own motion remand a case for want of jurisdiction. Great Southern, etc., Co. 
v. Jones, 177 U. S. 449. On the other hand it is well settled that the statutory 
requirement that a suit, originally instituted in a federal court and properly 
within federal jurisdiction, must be brought in the district of the residence of 
one of the parties, confers a personal privilege which may be waived. Central 
Trust Co. v. McGeorge, 151 U.S. 129. The similar requirement in case of the 
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removal of a suit from a state court to a federal court seems properly construed 
in the present case in the same way. A rather ambiguous dictum in a recent 
Supreme Court decision implied that under these facts jurisdiction could not be 
obtained by a circuit court even by consent of the parties. /n# re Wisner, 203 
U. S. 449. Accordingly the decisions of several of the lower federal courts 
have reached that result. See Vellow Aster, etc., Co. v. Crane Co., 150 Fed. 
.§80. The dictum, however, was not universally accepted. Proctor Coal Co. 
v. U.S. Fidelity, etc., Co., 158 Fed. 211. 


HUSBAND AND WIFE — LIABILITIES OF HUSBAND AS TO THIRD PARTIES — 
EFFECT OF MARRIED WOMEN’S PROPERTY ACTS ON HUSBAND'S LIABILITY 
FOR TorTS OF WIFE. — A former act provided that in actions of tort against 
a husband and a wife for the tort of the wife, execution should first be levied 
on the lands of the wife. A later statute repealed this act, and provided that a 
wife might sue and be sued in all matters as if she were sole. Held, that this 
statute abolishes by implication the common law liability of the husband for 
the torts of his wife. Schuler v. Henry, 94 Pac. 360 (Colo., Sup. Ct.). 

At common law a wife was liable for her torts. AMal/ v. White, 27 Conn. 
488. But, as she was not su juris, it was necessary to join her husband in 
order to have a proper party defendant. —_ v. Powell, 17 C. B. (N. S.) 744. 
Once joined, the law did not consider it unfair, in view of his control over the 
person and property of his wife, to subject his property to execution. BAcon, 
AsBR., Baron & Feme, F. Also, since a debtcr’s person could be taken 
on execution, a judgment against the wife as a feme sole so endangered the 
husband’s legal right to her society without hearing him in defense, that he 
could bring error. Haydon v. Miller, 2 Rolle 53; Hayward v. Williams, 
Style 254, 280. But, since his liability arose only from the wife’s legal disa- 
bility, it ceased on her death. Previous statutes had abolished the husband’s 
right over his wife’s person and property and the right to take a debtor’s 
person on execution. The present statute, by abolishing the last relics of the 
wife’s disability, removed the necessity which caused the husband’s liability. 
Though married women’s property acts vary greatly and the decisions under 
them are consequently in great conflict, the modern tendency of the law as to 
married women seems to favor this result. A/artin v. Robson, 65 Ill. 129. 


HuSBAND AND WIFE — WIFE’S SEPARATE ESTATE — LIABILITY OF SEPA- 
RATE ESTATE ON CONTRACT OF SURETYSHIP.— A statute provided that mar- 
ried women might contract with reference to their legal separate property as 
if unmarried. The defendant, a married woman, signed a note as surety. Held, 
that she is not liable. Bank of Commerce v. Baldwin, 93 Pac 504 (Idaho). 
See NOTES, p. 619. 


INSANE PERSONS — CONVEYANCES — How AvorpEepD. —In an action of 
ejectment the defendants claimed title under a deed from the plaintiffs’ ancestor 
to a dona fide purchaser. The plaintiffs offered evidence to show that the grantor 
was insane when he made the deed. The evidence was excluded on the ground 
that such deed can only be avoided in equity. e/d, that the exclusion of this 
evidence was error. Smith v. Ryan, 191 N. Y. 452. 

For a criticism of the decision in the lower court, see 20 HARV. L. REV. 419. 


INSURANCE — AMOUNT OF RECOVERY — DESTRUCTION BY FIRE OF BUILD- 
ING CONDEMNED AS A NUISANCE. — The defendant corporation insured the 
plaintiff’s building knowing, through its agent, that the city authorities had con- 
demned the building as a nuisance. The authorities were on the point of tear- 
ing it down, when it was destroyed by fire. A/e/d, that the plaintiff may recover 
full damages. Jrvin v. Westchester Fire Ins. Co., 109 N. Y. Supp. 612 (Sup. 
Ct.). 

The court rightly found that the plaintiff had an insurable interest in the con- 
demned building ; for any interest in property the loss of which will occasion a 
pecuniary injury to the insured may be the subject of an insurance contract. 
Riggs v. Commercial Mut. Ins. Co. 125 N. Y. 7. But the question is sug- 
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gested, whether the case is within the rule that where the insured premises are 
used for an unlawful purpose, an insurance contract covering them is void as 
against public policy. Fohknson v. Union, etc., Ins. Co., 127 Mass. 555. This 
rule is frequently applied where liquor is illegally sold on the insured premises, 
on the ground that the insurance encourages violations of the law. Kelly v. 
Worcester Mut. Fire Ins. Co.,97 Mass. 284. In Michigan, lowa, and Kansas, 
however, the rule is,rejected on the ground that the insurance is too remotely 
connected with the illegal transactions. De Graff v. Niagara Fire Ins. Co., 
12 Mich. 124. In the present case it seems clear that maintaining the nuisance 
was too remote a consideration to avoid the contract within the rule. See 
Loehner v. Home Mut. Ins. Co.,17 Mo. 247. But it is submitted that the 
proper indemnity for the loss would have been the actual value of the building 
* gee = be torn down. See Huckins v. People’s Mut. Fire Ins. Co., 31 
. H. 238. 


INTERSTATE COMMERCE — CONTROL BY STATES — PEDDLERS SUBJECT TO 
STATE LICENSE TAx. — The defendant was the agent of a foreign corporation 
which sold portraits on advance orders. The contract specified that a buyer 
was to have the privilege of purchasing a suitable frame at a low price at the 
time of the delivery of the portrait. The defendant was indicted for selling 
picture-frames without the license required by statute of peddlers. It was con- 
ceded that he could not be punished for delivering the pictures. He/d, that 
the sale of the frames was intrastate commerce and the conviction proper. 
Dozier v. State, 46 So. 9 (Ala.). 

If the business of selling frames had been carried on by a separate person 
who accompanied the picture-seller, the occupation would clearly be that of a 
peddler. As such it would be subject to state control. The courts avoid a 
conflict between the Commerce Clause and the state police power by saying 
that the frames have become part of the general property of the seller in the 
state and that no part of the sale itself involves an interstate transaction. 
Emert v. Missouri, 156 U.S. 296. And when the two occupations are carried 
on by the same man, the direct sales may properly be regulated. Kehrer v. 
Stewart, 197 U. S. 60. Upon the business of caning or filling orders it is 
settled that a license cannot be imposed. Brennan v. /itusville, 153 U. S. 
289. The decisions opposed to the present case rest on the ground that selling 
frames is a mere incident to delivering the pictures. Chicago Portrait Co. v. 
Macon, 147 Fed. 967. But it is believed that the transactions are separable 
and that this part at least calls for police regulation. And though the authority 
on the direct question involved is divided, the present case has respectable 
support. State v. Montgomery, 92 Me. 433. . 


LIMITATION OF ACTIONS — ACCRUAL OF RIGHT — CONVEYANCE BEFORE 
MARRIAGE IN FRAUD OF DOWER. — Two days before his marriage, and with- 
out the knowledge of his prospective bride, one W. gratuitously conveyed lands 
to the defendants. //e/d, that it is against public policy to compel a wife, on peril 
of the bar of the statute of limitations, to institute an action in which her hus- 
band will be a defendant, and therefore the statute does not begin to run against 
the right of the wife until the death of the husband. Wadlace v. Wallace, 114 
N. W. 913 (Ia.). 

The right of a husband to have set aside fraudulent antenuptial conveyances 
made by his wife was early established. See Countess of Strathmore v. Bowes, 
1 Ves. te 22. It appears to be settled in America that the wife has a similar 
right to attack antenuptial conveyances by the husband in so far as such trans- 
fers operate to deprive her of that inchoate dower interest which otherwise would 
have accrued to her upon marriage. Chandler v. Hollingsworth, 3 Del. Ch. 
99; Arnegaard v. Arnegaard, 7 N. Dak. 475. It is evident, however, that the . 
wife has only an equitable right to have a dower interest secured to her by one 
who holds a perfect legal title. Since such an equitable interest is always sub- 
ject to extinction by a transfer of the legal title to a dona fide purchaser, the wife 
will not be adequately protected unless there be conceded to her a right to 
prosecute the claim at any time after marriage. Badcock v. Babcock, 53 How. 
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Pr. (N. Y.) 97; see Waterhouse v. Waterhouse, 206 Pa. St. 433. As the i 
Iowa statute provides quite absolutely that such an action on the ground of fraud 
must be brought within five years after the cause accrues, the principle of the. H 
present case seems insupportable. IowA CODE, §§ 3447, 3448, 3453- 


MARRIAGE — CREATION OF THE RELATION — COMMON LAW MARRIAGE 
AS AFFECTING BiGAMY. — The defendant, having entered into a common law 
marriage, was later married to another woman. edd, that the common law ! 
marriage supports an indictment for bigamy. State v. Thompson, 68 Atl. 1068 it 
(N. J., Sup. Ct.). i 

For a discussion of the principles involved, see 20 HARV. L. REv. 576. o k 


MUNICIPAL CORPORATIONS — GOVERNMENTAL POWERS AND FUNCTIONS — i 
Tax LEVIED TO REIMBURSE OFFICERS FOR EXPENSES OF PRIVATE LITIGA- 4 
TION.— A petition was brought to restrain the payment of money by a town to 4 
reimburse its officers, who had been subjected to suits for damages by reason 
of arrests made for violation of the liquor law. He/d, that the town is impliedly 
authorized to appropriate money for this purpose. Leonard v. Inhabitants of 
Middleborough, 84 N. E. 323 (Mass.). See NOTEs, p. 625. 


NUISANCE — RECOVERY OF DAMAGES — RECOVERY BY ONE HAVING NO 
RIGHTS IN PROPERTY AFFECTED. — Through the negligence of the defendant 
the water supply used in the plaintiff's hospital became infected and the plain- 
tiff paid damages to patients injured thereby. The plaintiff, who had neither 

roprietary interest in, nor license to use, the water, sued the defendant for reim- 
ursement. edd, that the plaintiff can recover. Fergusson v. Malvern Urban 
District Council, 72 J. P. tot (Eng., K. B. D., Jan. 1908). 

The authorities are divided on the question whether the plaintiff. to maintain 
an action on the case for nuisance affecting property rights, must himself have 
a proprietary interest in the property. But since all admit that if one has such 

Aa interest he can recover for an injury to his health alone, it seems more logi- 
cal to allow an action irrespective of the property rights of the plaintiff. Fort 
Worth Ry. Co. v. Glenn, 97 Tex. 586; contra, Ellis v. Kansas City R. R. Co. 
63 Mo. 131. Though the plaintiff here had no right to have the flow of water it 
continued, yet he was wronging no one in usingit. It is true that he has not Wi 
suffered physically, but only financially. But a man has been held liable for 
damages suffered by loss of custom to a boarding-house caused by his intro- 
ducing contagious disease. Smith v. Baker, 20 Fed. 709. It seems, then, that 
the present case is right; for the plaintiff acting legally has been greatly injured iit 

| 


through the negligence of the defendant in causing the spread of a dangerous 
disease, and there appears to be no just ground for refusing relief. 


PAYMENT — APPLICATION — APPLICATION OF PAYMENT BY CREDITOR TO 
Dest BARRED BY STATUTE OF LimITATIONS. —A creditor holding two claims 
against a debtor, one of which was barred by the statute of limitations, applied hs 
a payment to the barred claim. He/d, that the payment must be considered iM 
to have been made on the enforceable claim. Charles v. Stewart, 11 Ont. i 
Wkly. Rep. 421 (Ont., Fifth Div. Ct., Jan. 2, 1908). See NOTES, p. 623. Hh 


RESTRAINT OF TRADE—STATE ANTI-TRUST LEGISLATION — COMBINA- Hh 
TION OF PuBLIC SERVICE COMPANIES. — The New York Stock Corporation 
Law provides that ‘no corporation shall combine with any corporation or per- i? 
son for the creation of a monopoly or the unlawful restraint of trade.or for the 
prevention of competition in any necessity of life.” Under the Code of Civil 
Procedure, § 1798, the attorney-general applied to the court for leave to bring i 
an action against the Consolidated Gas Company which, for the purpose of se- i 
curing a monopoly, had purchased a controlling interest in the other companies ) 
supplying gas and electric light to the city of New York. Hed, that permis- 
sion is denied. J the Matter of the Application of the Attorney-General, 39 iH 
N. Y. L. J. 19 (N. Y., App. Div., Feb. 1908). H 

The court reasoned that this consolidation did not constitute an illegal mo- ld 
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nopoly, since the company was a public service corporation and therefore could 
not arbitrarily regulate the production or the price of its product. The decision 
-involves a comparatively new and important limitation on the force of anti- 
trust legislation. In the interpretation of the Sherman Act the courts have 
strictly forbidden the substitution of monopoly for competition whether by public 
service or by private corporations, and regardless of the effect of the monopoly 
upon prices orrates. United States v. Freight Ass'n, 166 U.S.290; see United 
States v. Swift & Co., 122 Fed. 529. State legislation has been similar] 
construed, and a consolidation of gas companies has been declared illegal. 
People v. Chicago Gas Trust Co., 130 Ill. 268. And it was recently decided 
that the New York law precluded the consolidation of the street railways of the 
city of New York. Burrows v. /nterborough, etc., Co., 156 Fed. 389. The 
result of the present decision, however, is reached by a few courts which con- 
strue similar legislation as applicable only to combinations inimical to public 
welfare. Yazoo, etc., Ry. Co. v. Searles, 85 Miss. 520; see State v. Central, 

. ete., Ry. Co., 109 Ga. 716. But the case would seem to involve a questionable 
interpretation of legislation which specifies no exceptions to its clear mandate. 
against monopoly. 


SALVAGE — SERVICES RENDERED TO SHIP IN Dry Dock. — The libel- 
lants rendered services to a vessel in dry dock by extinguishing a fire communi- 
cated to it from buildings on the land. edd, that they are not entitled to sal- 
vage. The Jefferson, 158 Fed. 358 (Dist. Ct., Va.). 

‘Lhe court maintained that fire from the land is not such a danger as to bring 
the libellants’ services under the head of salvage, and that a ship in dry dock is 
not within the admiralty jurisdiction. In order to entitle rescuers to salvage 
the danger need not be a peril of the sea. It is well settled that if a ship tied 
to a wharf is in danger from fire on land, its rescue makes it liable for salvage. 
The Kaiser Wilhelm der Grosse, 106 Fed. 963. On the second point, how- 
ever, the present case is one of novel impression. An ordinary dry dock is 
probably not the subject of admiralty jurisdiction, because not capable of navi- 
gation. Cope v. Vallette Dry Dock Co., 119 U. S. 625. And it has been held 
that a ship in dry dock is not subject to a maritime lien for a tort. Zhe War- 
field, 120 Fed. 847. But the Supreme Court has decided, in an opinion broad 
enough to cover all maritime claims, that repairs furnished such a vessel are 
recoverable in admiralty. Perry v. Haines, igt U.S. 17; see 17 Harv. L. 
Rev. 186. This seems the better view, as the ship itself, though temporarily 
not in process of navigation, may readily be navigated. 


TAXATION — EXEMPTIONS — TAXATION OF LESSEE OF COLLEGE PRop- 
ERTY. — By the provisions of the charter of a university, certain lands were to 
be exempt from taxation “as long as said lands belong to said university.” 
The university granted portions of these lands to lessees, whose interests were 
taxed under a subsequent statute. He/d, that such taxation is not a violation of 
the exemption granted by the = charter. Jetton v. University of the South, 
208 U. S. 489. See NOTES, p. 617. 


TAXATION — GENERAL LIMITATIONS ON THE TAXING POWER — STATE 
TAXATION ON INTERSTATE COMMERCE, — The plaintiff, a New York com- 
pany, delivered goods in a New Jersey town in its own wagons. An ordinance 
required a license fee for all vehicles engaged in the transportation of merchan- 
dise. He/d, that the plaintiff's wagons are engaged in interstate commerce and 
the ordinahce is inapplicable. Szmpson-Crawford Co. v. sepa of Atlantic 
Highlands, 158 Fed. 372 (Circ. Ct., D, N. J.). See NorEs, p. 618. 


TITLE, OWNERSHIP, AND POSSESSION— ARTICLES SUBJECT TO OWNER- 
SHIP — RIGHT TO ARTISTIC CREATIONS. — The plaintiff had several pictorial | 
designs which he intended to copyright and sell for use in advertising. R secretly 
copied the designs and sold the copies to the defendant, who used them in igno- 
rance of the plaintiff’s claims. He/d, that the defendant is liable in damages as 
well as subject to injunction, Mansell v. Valley Printing Co.,[1908]1 Ch. 567. 
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_ The nature of an inventor’s right in his abstract scientific or artistic concep- 
tion has been the subject of much dispute, but the accepted view is that even 
before it has been made public in concrete form, he has no absolute property in 
it. See 20 Harv. L. Rev. 143; Bristol v. Equitable Society, 52 Hun (N. Y.) 
161. A copyright or patent is required to give the originator a legally enforce- 
able right. The communication of the mere idea or design to another deprives 
the discoverer of nothing which the law can return to him; hence he must en- 
force his claims inequity. See 17 Harv. L. REv. 206. The protection available 
in equity is to restrain the disclosure of his secret, or its use, if already disclosed. 
Use in breach of faith is properly enjoined. Morison v. Moat, 9 Hare 241. 
But when the defendant acquires the knowledge honestly and for value, his 
conscience cannot be charged, and he should be allowed to enjoy what he has 
obtained. Chadwick v. Covell, 151 Mass. 190. There seems, therefore, no 
legal or equitable principle upon which to support the present decision. See 
atkins v. Landon, 52 Minn. 389. 


‘TRADE UNIONS— STRIKES — COMPELLING ACQUIESCENCE TO A UNION 
By-Law. — Six unions of workmen in branches of building trades, affiliated 
with a central union, ordered out their members on strike because their em- 
ployers announced an intention to run open shops. There was a by-law of the 
central union by which grievances of a member of a local union against his 
employer were to be investigated by the central union, and if the employer did 
not comply with its decision, his union workmen were not to be allowed to con- 
tinue at work with him, until he agreed to its demand. The employers of the 
striking workmen sought to enjoin all the unions from interfering with their 
business. edd, that they are entitled to an injunction. Reynolds v. Davis, 84 
N. E. 457 (Mass.). 

In this case there were probably threats of temporal disadvantage by each 
union forcing its members to strike. Such action requires a justification. 20 
Harv. L. REv. 253, 345, 429. The purpose of this strike was to establish the 
strength of the central union. If that union aimed simply to advance the 
ordinary principles of unionism, the strike by a single union should be justified. 
Tbid. 434. That this union aimed also to maintain a by-law for the arbitration 
of disputes by the central union should not destroy the justification if this by- 
law merely declares the formalities to be gone through before a strike is ordered. 
The justification fails, however, if damage is intended to be done each employer, 
not only by the defection of his own ee but also through his relations 
with other employers in allied trades. Pickett v. Walsh, 192 Mass. 572. 
While probably this was the situation in the principal case, it is not quite clear 
that there was more than a merely concurrent attempt by various unions each 


to advance its own individual interest. Previous Massachusetts cases, how-. 


ever, have not held strikes merely to strengthen the ordinary principles of 
unionism justified. Berry v. Donovan, 188 Mass. 353. 


VESTED, CONTINGENT, AND FUTURE INTERESTS — FUTURE INTERESTS IN 
PERSONALTY — MACHINERY AS A CONSUMABLE CHATTEL.—A general be- 
quest to A for life and at A’s death to B absolutely, included presses, type, and 
an engine, used in a printing establishment. He/d, that A owns the machiner 
absolutely, since it is perishable. Seabrook v. Grimes, 68 Atl. 883 (Md.). 

That a specific bequest of consumable chattels — household provisions, grow- 
ing and severed crops — for life gives the life tenant the absolute ownership is 
an established restriction on the creation of future limitations in personalty. 
Ackerman v. Vreeland, 14 N. J. Eq. 23. But when they are included in a 
general or residuary bequest, the testator’s intention that the life tenant shall 
enjoy the specific consumable chattels is not expressed. Consequently the in- 
terest of the remainderman controls ; the consumable chattels must be converted 
and the proceeds invested in permanent securities for the remainderman, leaving 
to the life tenant only the income. This distinction between a specific and a 
general or residuary bequest, first drawn by the English courts of chancery, is 
generally nee ed in this country. Healey v. Toppan, 45 N. H. 243; Burnett 
v. Lester, 53 Ill. 325. The courts of Maryland, however, consistently refuse to 
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draw the distinction. Evans v. Jglehart, 6 Gill. & J. (Md.) 171; Buddv. Wil- 
liams,26 Md. 265. And the court in the present case also departs from general’ 
authority in defining consumable as meaning subject to wear and deterioration. 
See Whittemore v. Russell, 80 Me. 297. As all personalty wears and deterio- 
rates, this definition, taken with the court’s refusal to distinguish between spe- 
cific and general bequests, would always convert life interests in chattels into 
absolute interests. 


Wak — MILITARY PERSONS AS CONTRABAND OF WAR. — During the late 
Russo-Japanese War the plaintiffs reinsured a ship with the defendants and a 
clause of the policy warranted against “contraband of war.” The ship, with 
two disguised Russian officers on board and bound for a Russian port, was 
captured and condemned by a Japanese prize court for carrying “ contraband 
persons.” The plaintiffs sued on the policy. edd, that the plaintiffs may 
recover. Yangtsze Ins. Ass'n v. Indemnity, etc., Assurance Co., F908] 1K. B. 

10. 

It is settled that a neutral ship carrying persons in the service of one bellig- 
erent may be condemned if captured by the other. Zhe Orozembo, 6 C. Rob. 
430. Likewise a neutral vessel may be condemned for carrying contraband 
goods, though the usual penalty is confiscation of the objectionable cargo. Zhe 
Peterhoff, 5 Wall. (U. S.) 28. Technically, carrying hostile persons, like the 
transmission of signals for a belligerent, is unneutral service, and as such service 
may be rendered anywhere the destination of the neutral ship is immaterial. 
But as the law of contraband merely regulates trade between neutrals and bellig- 
erents, the offense of carrying contraband is consummated only when the des- 
tination of the neutral is a belligerent port. Moore, Dic. INTERNAT. Law, 
§ 1249. A further distinction appears. For unneutral service the acts of the 
offending shipmaster form a vital element of the offense, and ignorance will ex- 
cuse if due care under the circumstances has been used. Zhe Rapid, Edw. 
Adm. 228. For carrying contraband the proceedings are strictly against the 
neutral’s cargo, and ordinarily the acts of the shipmaster are immaterial. 
In view of these distinctions the decision in the present case, that the facts here 
‘did not constitute a breach of the warranty, seems correct. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — STATUTORY 
Duty To PERMIT INSPECTION OF Books. —A statute provided that stock- 
brokers should keep a record of every transaction in relation to transfers of 
stock and permit a state official to inspect such record, for the purpose of dis- 
covering i a transfer tax had been paid. Failure to pay this tax was 
made a criminal offense. He/d, that the statute is unconstitutional. People v. 
Reardon, 39 N. Y. L. J. 171 (N. Y., App. Div., March 1908). See NOTES, p. 621. 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


CONTRIBUTORY NEGLIGENCE OF BENEFICIARY UNDER LORD CAMPBELL’S 
Act. — None of the American statutes! which allow an action for death by 
wrongful act indicate the effect of the contributory negligence of the beneficiary. 
When the right of action is given directly to the next of kin as such, the courts 
without exception construe the statute to provide a remedy conditional on the 
plaintiff's freedom from contributory negligence.? The result, though un- 


1 See statutes collected in 2 Kinkead, Torts, § 467. 
2 Westerberg v. Kinzua, etc., R. Co., 142 Pa. St. 471. See 9 Harv. L. REv. 282. 
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doubtedly commendable from the point of view of public policy, may be criti- 
cized as a piece of judicial legislation. It is somewhat comparable to the 
overruled doctrine that a devisee who murders his testator cannot take legal 
title under the statute as to wills. In that case, however, the just result may 
be reached without additional legislation by the imposition of a constructive 
trust; * whereas in the present case the mere unintentional misconduct of the 
next of kin would hardly prevent him, at law or in equity, from sharing in the 
deceased’s general estate. 

A further argument against this construction presents itself — with the result 
of slightly splitting the authority — when the action for death must be brought in 
the name of the executor or administrator; for such a provision might indicate 
the intent of the legislature to furnish a remedy for injury to the estate rather 
than to the beneficiaries. On the other hand, even under this form of statute, 
the amount recovered is usually expressly exempted from the debts of the 
deceased. Moreover, the generally accepted view is that the remedy is not a 
survival, but a new cause of action. The plaintiffadministrator, therefore, 
even though not himself the beneficiary,’ is to be regarded as representing 
not the deceased, but the next of kin, whether they are designated as benefici- 
aries or not, and he can have no better rights than those whom he represents. 
Hence in case of the contributory negligence of the beneficiary the courts cannot 
consistently refrain from applying the same construction to these statutes as to 
those which do not require the nominal interposition of a plaintiff-adminis- 
trator. Consequently here, too, there may not be recovery, if there is contribu- 
tory negligence, according to the great weight of authority. It may perhaps 
be regretted that legislative action has not settled these matters. 

From the position taken by the courts, it is no great step to read into the 
statute that where some of several beneficiaries have been negligent, others not, 
recovery may be denied to the former and allowed to the latter, all in the one 
action.® Such a result has been squarely reached only in Ohio, where the 
wording of the statute as to assessment of damages lends peculiar support to 
this construction. The question has probably escaped decision in several cases 
where the court erroneously imputed the contributory negligence of one parent 
to the other.1° No such consequence should flow simply from the marital rela- 
tion, aside from actual delegation of duty. 

The authorities as to some of these points are collected in a recent article by 
Professor John H. Wigmore. Contributory Negligence of the Beneficiary as a 
Bar to an Administrator's Action for Death, 2 Ill. L. Rev. 487 (March, 1908). 
The rule is there approved, that regardless of the technical form of procedure 
designated by the statute, recovery should be refused the negligent beneficiaries 
and allowed the non-negligent. In states where the doctrine of imputing the 
negligence of a parent to his child is in force, the cases in which the negligent 
parent is not allowed a recovery for the child’s death cannot be cited in favor of 
Professor Wigmore’s theory. In addition to the jurisdictions cited by him as 
having nevertheless repudiated this doctrine and as having refused recovery 
by the administrator for the benefit of the negligent next of kin, five other 
jurisdictions !? may apparently be cited. Moreover, in another case not cited, 


8 Riggs v. Palmer, 115 N. Y. 506. 

# See 36 Am. L. Reg. (N. s.) 225. 

5 But not so ir a few states. See Carlson v. Oregon, etc., R. Co., 21 Ore. 450, 

6 2 Kinkead, Torts, § 468. 

7 Chicago v. Starr, 42 Il]. 174. Contra, Wymore v. Mahaska Co., 78 Ta. 396. 

8 Richmond, etc., R. Co. v. Martin’s Adm’r, 102 Va. 201. Contra, Warren v. Man- 
chester St. Ry., 70 N. H. 352; Wymore v. Mahaska Co., supra. 

9 Wolf v. Lake Erie R. Co., 65 Oh. St. 517. See also Harton v. Forest City Tel. 
Co., 141 N.C. 455. Contra, Mill’s Adm’r v. Cavanaugh, 29 Ky. L. Rep. 685. 

10 Toner’s Adm’r v. So. Covington, etc., Co., 109 Ky. 41. Contra, Macdonald v. 
O’Reilly, 45 Ore. 589. 

11 Atlanta, etc., R. Co. v. Gravitt, 93 Ga. 369. 

#2 Ala. G. S. R. Co. v. Burgess, 116 Ala. 509; St. L., etc., R. Co. v. Dawson, 68 
Ark. 1; Mill’s Adm’r v. Cavanaugh, supra ; Smith v. Hestonville, etc., R. Co., 92 Pa. 
St. 450. See Miller v. Meade Tp., 128 Mich. 98. 
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the New York court, not applying the doctrine of imputed negligence, allowed 
a negligent administrator-beneficiary to recover.’* 


RECOVERY OF INTEREST ON ADVANCES BY BROKERS. — Stockbrokers who 
buy shares for customers on margin almost universally charge them with interest 
on the amount advanced. In the case of a stringency in the money market the 
interest so charged is usually in excess of the ordinary legal rate.1_ In a recent 
article Mr. Harold C. McCullom carefully analyzes the legal relations involved 
in such transactions in New York, criticizes the theories which have been ad- 
vanced to sustain the legality of such charges, and defends what he believes to be 
the correct theory. Recovery in New York of Interest in Excess of Six Per 
Cent Paid by Brokers on Money Borrowed to Purchase and Carry Stocks on 
Margin, 8 Colum. L. Rev. 281 (April, 1908). Except in the case of call loans, six 
per cent is the maximum legal rate of interest in New York.? The first theory 
upon which the broker may seek to sustain his right to recover interest in excess 
of six per cent is that the money advanced is borrowed by the customer from 
the bank through the agency of the broker, who has agreed for his principal to 
pay the call rate of interest. Mr. McCullom finds this theory objectionable for 
several reasons. In the first place the New York decisions have repeatedly re- 
garded the advance as an advance by the broker.‘ Furthermore, the practice 
seems to be for the broker to lend his own funds, and, since the banks seldom 
loan more than eighty per cent of the market value of the stock and the margin 
required of customers is oe only ten per cent of the market value, the 
broker is in fact called upon to furnish at least a part of the advance necessary 
to carry the stock. 

The second theory regards the excess of interest as a commission.’ This 
excess cannot be regarded as a commission paid the broker for getting the loan 
from the bank, since the New York statute fixes the sum that may be charged 
in such cases at not over fifty cents on one hundred dollars. It would mani- 
festly be unreasonable to regard this as indemnifying the broker for a commis- © 
sion paid by him to the bank. 

The third view is that the advance is really a call loan by the broker to his 
customer. Mr. McCullom finds that this theory does not fit the case because 
the New York statute excepting call loans from the usual legal rate applies 
only to amounts over five thousand dollars and then only when the rate agreed 
on is in writing.?/ Moreover, call loans must be payable on demand, whereas it 
would seem that a stockbroker could not proceed to close out a sale on margin 
until a reasonable time after i notice to his customer.® : 

The author believes that the fourth theory presents the fewest difficulties, 
though he admits that it is not fully sustained by the authorities. This theory 
regards the excess of interest as reimbursement to the broker for an authorized 
expenditure actually made in obtaining money to loan to the customer. This 
expenditure, though not expressly authorized, is authorized by custom. What 
the broker is here doing is to charge the customer with the actual cost of ob- 
taining the money in the money market. Such a charge has been held not to 
be usurious if the broker does not recover more than he has paid.® But the 
broker does not pretend to charge each customer with the exact rate expended 
in effecting each particular loan. On the contrary, the excess charged is an 
approximation to the actual expense incurred; for example, by averaging the 


18 Lewin v. L. V. R. Co., 52 N. Y. App. Div. 69. 
Dos Passos, Stockbrokers, 270. 
N. Y. Laws of 1879, c. 538; bid. of 1882, c. 237, § 1. 
See Smith v. Heath, 4 Daly (N. Y.) 123, 126. 
Markham z. Jaudon, 41 N. Y. 235, 240. 
See Robinson v. Norris, 6 Hun (N. Y.) 233. 
N. Y. Laws of 1895, c. 467. 
N. Y. Laws of 1882, c. 237, § 1. 
White v. Smith, 54 N. Y. 522; Hess v. Rau, 95 N. Y. 350. 
Thurston v. Cornell, 38 N. Y. 281. Contra, Jackson v. May, 28 Ill. App. 305. 
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average daily rates paid by the broker for all loans. If, however, this is a 
reasonable approximation, there can surely be no legal objection to it. 

The conclusion that the broker cannot recover over six per cent unless he 
has laid out over that amount according to his daily average in procuring the 
funds which he advances seems entirely correct. In any state where the law 
permits a call rate there should be no difficulty in applying the author’s theory 
and allowing the broker a recovery. But in no case should the broker re- 
cover the cost of borrowing money if he paid a usurious rate. 


BROKERS, RECOVERY IN NEW YorK OF INTEREST IN Excess oF SIX PER CENT 
PAID BY, ON MONEY BORROWED TO PURCHASE AND CARRY STOCKS ON 
MaRGIN. Harold C. McCollom. 8 Colum. L. Rev. 281. See supra. 

PEACE CONFERENCE OF 1907. jJames Brown Scott. 2 Am. J. 
of Int. L. 121. 

COLLEGE FRATERNITY CHAPTER, THE LEGAL STATUS OF A. Olcott O. Partridge. 
Discussing all the rights and liabilities of members and their methods of handling 
property. 42 Am. L. Rev. 168. 

CONTRIBUTORY NEGLIGENCE OF THE BENEFICIARY AS A BAR TO AN ADMINIS- 
TRATOR’S ACTION FOR DEATH. John H. Wigmore. 2 Ill. L. Rev. 487. See supra. 

EMpPLoyER, THE LIABILITY OF THE. W. £. Walz. Maintaining that a proper ap- 

lication of the doctrine of respondeat superior would make employers’ liability 
egislation unnecessary. 1 Me. L. Rev. 4. 

Express COMPANIES, CAN THEY BE COMPELLED TO MAKE PERSONAL DELIVERY? 
George W. Payne. Collecting authorities. 66 Cent. L. J. 275. 

HAGUE CONVENTION RESTRICTING THE USE OF FORCE TO RECOVER ON CON- 
TRACT CLAIMS. George Winfield Scott. Including a definition of “ contract 
claims.” 2 Am. J. of Int. L. 78. 

HAGUE PEACE CONFERENCE, THE WoRK OF THE SECOND. /ames Brown Scott. 
2 Am. J. of Int. L. 1. 

HOsTILITIES, CONVENTION RELATIVE TO THE OPENING OF. Ellery C. Stowell. 
Including a collection of all the cases in which hostilities have been begun without 
a declaration of war. 2 Am. J. of Int. L. 50. 

INTERNATIONAL DIFFERENCES, CONVENTION FOR THE PEACEFUL ADJUSTMENT 
oF. Amos S. Hershey. 2 Am. J. of Int. L. 29. 

Lasor UNIONS, RECENT AMERICAN DECISIONS AND ENGLISH LEGISLATION AF- 
FECTING. Chas. R. Darling. 42 Am. L. Rev. 200. 

Mora Duty To AID OTHERS AS A BASIS OF TorT LIABILITY, THE. I. Francis H. 
Bohlen. 56 U. P. L. Rev. 217. 

NEUTRAL POWERS AND PERSONS IN LAND WARFARE, HAGUE CONVENTION CON- 
one THE RIGHTS AND DUTIES OF. Antonio S. de Bustamante. 2 Am. J. 
of Int. L. 95. 

PATENT THE PRoPosED CourT oF. Raymond Barnett. Pointing 
out the great advantages of such accourt. 6 Mich. L. Rev. 441. 

PERMISSIVE WASTE BY TENANTS FOR LIFE OR YEARS. Geo. S. Holmested. Col- 
lecting the English and Canadian cases. 44 Can. L. J. 175. 

RAILWAY VALUATION —Is Ir A PANACEA? Juckson E. Reynolds. Contending 
among other things that the intrastate rates of an interstate railway should be 
under federal control. 8 Colum. L. Rev. 265. 

SuRFACE WATER IN CITIES. — THE RIGHTS AND REMEDIES ON PERMITTING, 
DIVERTING, INCREASING, AND OBSTRUCTING THE NATURAL FLow. John R. 
Rood. 6 Mich. L., Rev. 448. 

Union Lapor, DISCRIMINATION AGAINST— LEGAL? Richard Olney. Contending 
that the Adair case was wrong in holding unconstitutional a statute forbidding in- 
terstate railways from discharging men because of membership in a union. 42 
Am. L. Rev. 161. See 21 Harv. L. REV. 370. 

Union PaciFiIC RAILROAD COMPANY, THE GOVERNMENT’S SUIT AGAINST THE. 
Edson R. Sunderland. Contending that the remedy for inefficient railway service 
lies one in prosecution under the Sherman Act, but in regulation. 6 Mich. L. 
Rev. 361. 

VESTED AnD CONTINGENT REMAINDERS. Alber? Martin Kales. Answering a criti- 
cism of a former article by Mr. Kales. 8 Colum. L. Rev. 245. See 20 Harv. L. 
REV. 243. 

WaR ON Law, THE AMELIORATION OF THE RULES OF. George B. Davis. 2 Am. J. 
of Int. ‘L. 63. 


10 Stevens v. Davis, 44 Mass. 211. 11 White v. Ault, 19 Ga. 551. 
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Il. BOOK REVIEWS. 


SeLect Essays IN ANGLO-AMERICAN LEGAL History. By various 
authors. Compiled and Edited by a Committee of the Association of Ameri- 
can Law Schools. In three volumes. Volume I. Boston: Little, Brown and 
Company. 1907. pp. x, 847. 8vo. 

As this book is the first attempt in this country to provide a text-book for the 
study of legal history, it is fitting, at the outset, to speak of its origin, its 
motive, and its method of construction, before we discuss the book itself. 

It is no doubt true that legal history has felt the uplift in methods of general 
historical study during the past fifty years. As Professor Beale says in one 
of these select essays, “ The impulse given to legal study by the work of 
Savigny and his school in the last generation spread over the civilized world 
and profoundly influenced its legal thought. The Italians, the natural lawyers 
of the world, have increased their power by adopting his principles. In Eng- 
land a small but important school of legal thinkers has followed the historical 
method, and in the United States it has obtained a powerful hold. The spirit 
of the age, here too, has supported it. We are living in an age of scientific 
scholarship. We have abandoned the subjective and deductive philosophy ot 
the middle ages, and we learn from scientific observation and from historical 
discovery. The newly accepted principles of observation and induction, ap- 
plied to the law, have given us a generation of legal scholars for the first time 
since the modern world began, and the work of these scholars has at last made 
possible the intelligent statement of the principles of law.”1 As Professor 
Beale was reading his essay at St. Louis in 1904, Professor Wigmore under 
the same auspices was reading his paper on “ The Problems of Today for the 
History of the Common Law ”? in which he inquired, “‘ What are the methods 
by which the further investigation of our history can be encouraged and its 
hitherto attained results be made broadly known and influential in the legal 
profession? Our inquiry may be stated in two questions: (A) How can we 


get more history written ? and (B) How can we make known what is written ?” 

In considering the second question a third was asked: “ What can we do to 

teach the wer tape a of history to students of law and that chiefly, of course, 
a 


in our schools of law?” As a partial answer to his questions, Professor 
Wigmore proposed the compilation of a age sn of material in periodi- 
cals and treatises dealing with legal history, the publication of articles to be 
selected from this bibliography, the translations of leading foreign legal histories, 
and the requirement that legal history be studied in law schools. 

In 1905 at the meeting of the Association of American Law Schools he 
embodied his ideas in a ‘‘ Memorial for the Promotion of Historical Study and 
Research,” and offered a resolution that the Association appoint a committee 
to prepare a series of volumes of Select Legal Essays. In the discussion of 
the memorial Professor Woodward, in the absence of Professor Wigmore, 
stated the purport of the memorial as follows: “ Professor Wigmore has two 
thoughts in mind. One is to encourage the study of legal history in the law 
schools. The other is to make the study of jurisprudence, both in and out of 
the law schools, easier. With those two aims in view, he makes several 
recommendations in his memorial, but I think there are only three of them 
that the Association may be expected to consider at this time. The first is 
that a committee of scholars shall map out a list of topics now most demanding 
further research, in order that the younger scholars may be thus supplied with 
intelligent lines for their ambitions to pursue. . . . Then, with reference to the 
study of historical jurisprudence in law schools, he says that the materials 
now existing in the English language must be collected from scattered corners 
and brought together in a series of accessible volumes. It is practically im- 
possible to set a class of students at work on the material in its present form, 


1 1 Select Essays in Anglo-American Law, 558, 572. 
2 See 2 Rep. Congress of Arts and Sciences, 350. 
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because for the purposes of a large body of students multiplicate entire sets of 
the periodicals or copies of rare pamphlets would be required. For the pur- 
pose of making these materials accessible, a committee should be appointed 
to make a list and collate those articles, and, if the Association thinks best, to 
ublish a selection of the most valuable articles of jurisprudence that have 
eretofore been published in different periodicals and text-books.” ® 

As a result of, the discussion of Professor Wigmore’s memorial the Asso- 
ciation appointed a committee consisting of Professor Wigmore, Professor 
Ernst Freund, and Professor William E. Mikel, “to investigate the practica- 
bility of publishing, under the auspices of the Association, translations of for- 
eign works of legal scholarship and works of original research in legal history 
and bibliography.” 

This committee reported to the Association at its meeting in 1906. The 
report had two main points: first, a resolution (which was adopted) that the 
Association approve the reprinting of select essays and chapters on various 
topics of ig OR a legal history, without pecuniary responsibility to the 
Association, but at the expense and profit of the publisher, and that a committee 
be appointed to procure a publisher, to select the essays and obtain permission 
of authors and copyright holders, when necessary, and to edit the selections and, 
before making the final selection, to obtain from the respective faculties of 
schools represented a recommendation of the best sixty titles, to guide the com- 
mittee in its selection; and, second, it contained a preliminary list of articles 
from which the compilation might be made. The committee appointed to carry 
the project into effect was composed of the same gentlemen as that which had 
formulated the plan, and it went about its duty in the same spirit of scholarly 
thoroughness. An exhaustive and critical examination of the historical material 
in legal periodicals, treatises, and works of history resulted in the compilation 
of a preliminary list of one hundred and fifty titles, and this, after being sub- 
mitted to the faculties of all the law schools comprised in the Association and 
to other legal scholars, was finally reduced to sixty select titles for publication. 

The preliminary list presents the following features. “(1) It is based on 
a brief survey of practically all the printed material. (2) It includes only the 
modern scholarly researches of readable interest and of general reference value 
to students. (3) It does not attempt (with rare exceptions) to include any- 
thing from the few professed treatises on the history of the law. (4) tt 
includes essays on almost all the main — of the law from corporations 
to liens, and covers also the general field of sources of the law, law reform in 
the nineteenth century, and colonial law. (5) It forms substantially a supple- 
ment to Pollock and Maitland’s History of English Law. The selections con- 
form closely to Professor Wigmore’s opinion that, in dealing with the history 
of English private law, all works written before 1881 may be ignored ; for, of 
the one hundred and fifty titles selected, only twelve are dated before 1881, and 
none is earlier than the letter of Chancellor Kent, dated 1828. It is to be 
noted, however, that less than half of the articles finally selected for printing 
in this first volume were in the preliminary list. It has seemed desirable to 
set forth in some detail the facts connected with the inception of this important 
undertaking in order that the periodical which has contributed so materially to 
the contents of the work may preserve in its pages a permanent record of the 
enlightened and unselfish labors of the scholars to whom we owe it. 

In view of the fact that the volume before us comprises only one-third of the 
material to be embodied in the completed work and that the full list of the 
selections has not been announced, a criticism of the work as a whole, or even 
of the introductory book, would be premature. Indeed, this book, consistin 
of twenty-one titles, grouped in five divisions under the description of “ Giawal 
Surveys,” unavoidably presents itself in a somewhat fragmentary aspect. It 
covers an enormous range in subject-matter as well as in time — from the 
Leges Barbarorum to the Victorian period, from the judicial procedure of 
Edward I to the expansion and reform of the law in the nineteenth century. 


3 28 Rep. Am. Bar Ass’n, 680 (1905). .. * 26 ibid. 679, 703. 
41 
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We seem, therefore, to have rather the disjecta membra of legal history than 
an orderly sequence of events. 

It should be said, however, that this defect of the work in no way is due to 
lack of scholarly judgment or of careful arrangement on the part of the edi- 
tors. It is hard to see how, under the plan adopted, better selections could 
have been made or the matter more  aagpeni presented. But the editors 
had to take what they could get, and the — of material available for their 
purpose as well as the plan and scope of the work rendered such a result inevi- 
table. It may reasonably be expected that the succeeding volumes will dis- 
play a greater degree of coherence and solidity, though they too must suffer 
from the dearth of historical scholarship in our Anglo-American world. 

In the meantime the appearance of the distinguished names of Maitland, 
Pollock, Stubbs, and Holdsworth among the contributors to the first volume 
demonstrates that the work will offer to the law student the best that our 
legal scholarship has yet produced in the field of history. 

But if the volume under review is not to be taken as, in all respects, a 
measure of the entire work, one thing at least it makes clear. It is evident 
that we are to have history and not the materials of historical study; a book 
for the reader rather than for the serious student. In his report of 1906, pre- 
viously referred to, Professor Nae gees says: ‘tIn short, what is needed is 
a handy and inexpensive series of select essays which shall do for this part 
of ej study exactly what the case-book has done for the study of cases.” 
Now, whatever may be “needed” by the student of legal history (and it is not 
likely that the need will soon be met), is it true that this collection of historical 
essays, however learned and however readable they may be —and they are 
both learned and readable — will do for the student in this field what his cases 
have done for him in his professional study of law? The analogue of the case- 
book is not the historical essay, which gives in agreeable and persuasive form 
the results of another’s study, but a collection of the raw material to which the 
essayist himself was compelled to resort, and this raw material is nothing but 
the cases and statutes in which the history of the law is written. Whether it 
would be possible to compile and bring within a moderate compass enough 
material of this sort to equip the student for the study of our legal history is 
a question which, fortunately, we need not attempt to answer here; but let us 
entertain no illusions as to the real function of the “Select Essays.” They 
will serve a sufficiently useful purpose in teaching our young men and, happily, 
some of those who have grown gray in the service of the law, to find delight as 
well as instruction in the marvelous story of our legal development. _N. A. 


‘THE AMERICAN GOVERNMENT, ORGANIZATION AND OFFICIALS, WITH THE 
DuTIES AND POWERS OF FEDERAL OFFICE-HOLDERS. By H. C. Gauss. 
New York: L. R. Hamersley and Company. 1908. pp. xxiii, 871. 8vo. 

This book will prove a useful compendium for students and, as well, for men 
of affairs. It is not a formal treatise on government nor on administrative law, 
but it is a presentation in a concise manner of the essential facts pertaining to 
our system of government indexed so as to be easily available to all readers. 
After a chapter devoted to the principles of the governmental system of the 
United States the author takes up by chapters the President, Congress, and 
the Supreme Court of the United States. Then follow chapters devoted to the 
officers of Congress — the Vice-President and the Speaker of the House, and 
subordinate officials. Following these is a chapter on the officials of the execu- 
tive departments, the Secretaries and Assistant Secretaries. Chapter 7 treats in 
detail of the judiciary and the various functions of the federal and territorial courts. 
To each also of the principal executive departments a chapter is devoted. 

In that chapter relating to the Treasury Department some inaccuracies are 
noted. For example, in Secunia the customs law, the author says (p. 318) 
that in certain cases collectors of customs may call in merchants to appraise 
imported goods. This is anerror. The old “Merchant Appraiser ’’ system, 
as it was called, was repealed by the present Customs Administrative Act of 
1890, Furthermore the word “ protest” is used by the author with reference to 
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notices of dissatisfaction, filed by importers, with the appraisal of goods by the 
local appraisers. The word “protest” is a technical term applying only to pro- 
tests against the rate of duty as fixed by the collector; the term is not applica- 
ble to requests for reappraisement. 

On page 319 the author says that an owner dissatisfied with a reappraise- 
ment of the Board of General Appraisers can have a further appeal to a board 
of three general appraisers. This appeal is not an appeal from the Board of 
Appraisers, however, but is an appeal fon the decision on valuation of a single 
member of the Board. 

The author also states that there is a further appeal on reappraisements to the 
Circuit Court of Appeals. This is an error. Appeals to the Circuit Court of 
Appeals are allowed only on questions pertaining to the rate of duty, such ques- 
. tions being raised by protest against the decision of the collector. From these 
sag there is an appeal to a board of three general appraisers and from that 

ard to the Circuit Court of the United States. There is no appeal on reap- 
praisements from the decision of the board of three general appraisers. 

On page 426, in discussing national bank notes, the author states that these 
notes are legal tender. This is an error. While the notes are received at par 
by the United States, except for duties on imports, and while they are available 
for payment by the United States except for interest on the public debt and the 
redemption of the national currency, they are not legal tender. 

The statement is also made that approved bonds other than those of the 
United States have been accepted and are deposited in the Treasury as a guar- 
anty of national bank circulation by those who have the privilege of issuing 
national bank notes. The author here has fallen again into error. Under the 
law, no national bank notes can be or ever have been, issued, except on the 
security of United States government bonds. What the author has in mind 
is evidently the practice — wholly illegal, at least prior to the recent Act of 
1907, although resorted to by Secretary Shaw prior to that Act—of making 
deposits of government money with national bank depositories, taking therefor 
securities other than United States government bonds. 

On page 23 the author states that cabinet officers succeeding to the office of 
President of the United -States in case of vacancies in the office of President 
and Vice-President, are to complete the terms in which the vacancies exist. 
This also seems to be anerror. While under the recent act designating cabinet 
officers to fill the office of President provisions of the old law requiring a special 
election of President were abolished, yet the debates on the passage of the new 
law show clearly that the provision alluded to by the author that the new Presi- 
dent must call Congress in session within twenty days, was enacted in order that 
Congress might then determine whether or not to order a special election or to 
permit the cabinet officer to serve out the term in which the vacancy occurred. 


In spite of these and some other inaccuracies of statements, the book, as 


stated, will prove a useful work and is well worth the perusal of students of 
government. C. S. H. 


CoLontaL Laws AND: Courts. Edited by Alexander Wood Renton and 
George Grenville Phillimore. Reprinted from Burge’s Commentaries on 
Colonial and Foreign Law. London: Sweet and Maxwell, Ltd. Boston: 
The Boston Book Company. 1907. pp. xxxi, 420. 8vo, 

This volume is a republication of the first or introductory volume of Burge’s 
Commentaries on Colonial and Foreign Laws, and with the exception of the in- 
troductory chapters is rather a book of reference than for the general reader. 

A brief sketch of the existing system of the laws of England, Scotland, Wales 
and Ireland, the common and canon law, is followed by a sketch of the law of 
France, French customary law and the modern codes, the law of the Nether- 
lands, Belgium, Spain, Italy and all other European countries, the United 
States, and the South American Republics. 

The authors are evidently believers in codification ; for they say that to Georgia 
belongs the credit of first adopting a code of substantive law in 1860. Their 
statement that the common law as it exists in England was never enforced in 
all its provisions in any state is a little misleading (p. 38). For, with the ex- 
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ception of primogeniture and feudal tenures, it was enforced in many of the 
colonies, and is still expressly recognized in the constitution and statutes of 
most states. In fact, many even of the English statutes enacted prior to the 
fourth year of James I — as in New York and Maryland, the statutes enacted 
and adopted before July 4, 1776 —are part of the state law. 

And it is putting it quite too strongly to say that what is common law in one 
state, is not in another. The reverse statement would be nearer the truth. 
When, too, in speaking of the states of the Union, the statement is made that 
the Code Napoleon has influenced the laws of Texas and Hayti, the reference 
to the latter country is misleading; as is the list of nearly forty states said to 
possess codes ; for many of these are mere revisions of general statutes, in no 
sense complete codifications of the law like the code of California. 

The bulk of the book is taken up with the laws of the colonies, of foreign 
nations, and their juridical constitutions. Thus. Chapter Two is given to the 
laws of the Empire of India; Chapter Three to the Roman-Dutch laws in 
Holland and the Dutch Colonies, the laws of Ceylon, South Africa, and British 
Guiana. Part Two is given entirely to the juridical constitutions of the British 
dominions outside of Great Britain. Part Three is taken up with matters of 
appeal to the Privy Council, showing in greatest detail the conditions upon 
which an appeal is allowed from Lritish courts of justice outside of the United 
Kingdom. F. J. 8 


ELEMENTS OF THE LAW OF BAILMENTS AND CARRIERS. By Philip T. Van 
Zile. Second Edition. Chicago: Callaghan & Company. 1908. pp. 
Ixxiii, 856. 8vo. 

Six years ago the first edition of this work was the subject of review. See 15 
Harv. L. Rev. 869. At that time it was said: “It is likely to prove particularly 
a student’s book. It will nevertheless become a valuable book for practitioners 
from its concise analysis of an important subject.” The publication of a 
second edition within relatively so short a time justifies the prediction of the 
reviewer. 

A careful examination of the new edition shows that the author has rewritten 
much of the work, thereby greatly improving the form of statement. The 
division into chapters remains practically the same. There are but six sections 
more in the second edition than in the rst these are accounted for by the in- 
sertion of §§ 623-628 dealing with the liability of carriers for injury to servants 
caused by the negligence of fellow servants. The other sections are not, how- 
ever, the same as in the first edition, the analyses and division of subject-matter 
being changed. Chapter XI has been almost wholly rewritten: and the law 
governing warehousemen has been stated more at length and with greater 
particularity. 

Recent cases of importance have been incorporated, citation being now 
made to nearly 4000 cases. There is a good table of contents, and a service- 
able analytic index, which has been enlarged by the addition of many new 
titles, and the expansion of a number of old ones, particularly that on connect- 
ing carriers. Taken all in all, the new edition is an improvement on what was 
a useful book, and it warrants the labor of the author and the publisher. 

S. H. E. F. 


MILITARY LAW AND THE PROCEDURE OF CouRTS MARTIAL. By Edgar S. 
Dudley. London: Chapman and Hall, Ltd. New York: John Wiley and 
Sons. 1907. pp. ix, 650. 1I2mo. 

The aim of this treatise, as the author states in his preface, is “to meet the 
existing necessity at the United States Military Academy for a text-book which 
would give a clear and thorough outline of the science of military law, including 
all recent changes and developments, and yet be contained within such brief 
compass as to be adapted for use in the instruction of Cadets within the limited 
period assigned to the study of the subject.” In this aim the author has suc- 
ceeded admirably. Critics will say, and say truly, that the work is in large 
measure but a new edition of the long line of earlier treatises, and particularly 
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of General Davis’ classic work on military law. Such critics, however, often 
lose sight of the fact that no branch of the common law admits of less origi- 
nality and breadth of treatment than that dealing with the various phases of 
military law. Although Colonel Dudley’s field of work has narrow bounds, he 
has produced within them a remarkably clear, concise, and accurate statement 
of the law; the book will surely find its place upon the shelves of many lawyers 
as well as of many soldiers asa convenient manual for instant information upon 
subjects within its scope. j. 


FEDERAL USuURPATION. By Franklin Pierce. New York: D. Appleton and 
Company. 1908. pp. xx, 437. 8vo. 

Mr. Franklin Pierce of the New York Bar properly describes his “ Federal 
Usurpation” as “a plea for the sacredness of the Constitution.” Mr. Pierce's 
idea is not that the Constitution, framed one hundred and twenty years ago, is 
adequate for our existing political needs. On the contrary, he believes that its 
system of checks and balances adopted from distrust of the people prevents the 
beneficent expression of popular will in legislative and executive action, and 
should be radically modified by amendments to the Constitution. But in the 
idea championed by President Roosevelt and Secretary Root, that the power of 
the central government should be quietly and unobservedly increased “through 
judicial interpretation and construction of law,’ he sees the gravest danger. 
The book is mainly devoted to pointing out specific instances of unwarranted 
assumptions of power by different branches of the government, as against each 
other and against the states. The author suggests constitutional changes to 
lessen the temptation to usurpation, the chief of which is the facilitation of amend- 
ment so that the Constitution could be remodelled to suit the changed condition 
of the Republic. 

Mr. Pierce writes in a clear, direct fashion, with an earnest detachment of 
view which highly commends his work to the student of public affairs rather 
than to the “politician.” It is to be regretted that he does not seem to accord 
to sound judicial interpretation — along with popular agitation — the place which 
it must necessarily occupy in the development of a written constitution; and 
that he is hasty in his views of some troublesome subjects, as, for example, 
trusts, of which he would have the states “make short work.” A. A.B. 


THE Laws OF ENGLAND. By the Right Honorable the Earl of Halsbury, 
Vol. I. London: Butterworth and Company. Philadelphia: Cromarty 
Law Book Company. 1907. pp. ccxviii, 647 (68). 8vo. 

THE JOURNAL OF DEBATES IN THE CONVENTION WHICH FRAMED THE 
CONSTITUTION OF THE UNITED STATES, 1787, as recorded by James 
Madison. Edited by Gaillard Hunt. In two volumes. New York and 
London: G. P. Putnam’s Sons. 1908. pp. xvii, 392; vi, 461. 8vo. 

A TREATISE ON THE INCORPORATION AND ORGANIZATION OF CORPORA- 
TIONS. By Thomas Gould Frost. Third Edition. Boston: Little, Brown 
and Company. 1908. pp. xv, 909. 8vo. 

THE CORPORATION MANUAL. Edited by John S. Parker. Fifteenth Annual 
Edition, 1907-1908. New York: Corporation Manual Company. 1908. 
pp- xiii, 1816. 8vo. 

REPORT OF THE THIRTIETH ANNUAL MEETING OF THE AMERICAN BAR 
AssociATION. Held at Portland, Maine, August 26, 27 and 28, 1907. 
Baltimore: The Lord Baltimore Press. 1907. pp. 1266. 8vo. 

Dig GESICHTE DES ENGLISCHEN PFANDRECHTS. By Harold Dexter Hazel- 
tine. Breslau: M. & H. Marcus. 1907. pp. xxviii, 372. 8vo. 

FuNERALI., By Mario Ri¢ca-Barberis. Milan: Societa Editrice Libraria. 
1906. pp. xxiii, 204. 8vo. 

TRUE STORIES OF CRIME. By Arthur Train. New York: Charles Scrib- 
ner’s Sons. 1908. pp. vii, 406. 8vo. 
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